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And afterwards, and, to wit, on November 20th, 1893, the

following complaint was filed:

III the United States District Court, for the District of Alaska.

MAKTIX W. MUKKAY,
Plaintiff,

vs.

THE NOWELL GOLD MINING COM-

PANY (a Corpo rait i(vn).

Defendant.

Complaint.

The plaintiff complain.s of and ajrainst the above-

named defendant, the Nowell Gold Mininj^ Company, and

for cause of complaint and action allej^e^i:

I.

That during the times in this complaint hereinafter

mentioned, the Nowell Gold Mining Company, a corpora-

tion, was and is a private corporation organized and ex-

isting under and by virtue of the laws of the State of

Maine, having its principal place of business in the city

of Portland in said State, and was organized and incor-

I>ora(ted, among other thing-s, for the purposes of mininig

precious metals in the District of Alaska, and during all

said times has been and now is engaged in the business

of mining the said District of Alaska.
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II.

That heretofore, to wit, on the 21st day of August, 1891,

The Silver Bow Basin Mining Company, a private corpo-

ration, organized and existing under and by virtue of the

laws of said State of Maine, and then engaged in the busi-

ness of mining precious metals in said District of Alaska,

executed and delivered to the plaintiff that certain

agreement in writing for the purchase of the "Morris G"

Lode Mining Claim, situated, lying, and being in Silver

Bow Basin, Harris Mining District, and said District of

Alaska, a full, true and coorect copy of which agreement,

and of the deed refei-red to in said agreeiment is hereto

attached and made a part of this complaint, and marked

Exhibit "A."

III.

That on the 14th day of December, 1891, the said Sil-

ver Bow Basin Mining Company, in consideration of the

sum of |5.00, and of the asisumption, in writing, by the

said defendant, the said Nowell Gold Mining Company,

of all the contracts, debts, and liabilities of the siaid the

Silver Bow Basin Mining Company, did sell, transfer, and

convey to the said defendant, the Nowell Gold Mining

Company, all and singular the property, rights, and as-

sets of the said Silver Bow Basin Mining Company, sit-

uated and being in the said District of Alaska, and that

in consideration of the said transfer and conveyance, as

aforesaid, the said Nowell Gold Mining Company, the de-

fendant herein, did assume all contracts, debts, and lia-

bilities existing at the date of said transfer and convey-

ance, and owing by said Silver Bow Basin Mining Com-
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pany, wh-ether the same were, at the date of said trans-

fer and conveyance, matured and payable or to become

so in the future after said date, as it will more fully and

at length appear in a true, full and correct copy of said

"memorandum of agreement" hereto annexed, marked

Exhibit "B," and made a part of this complaint.

IV.

That on the 12th day of May, 1S92, the plaintiff herein

obtained the receiver's rei-eipt, mentione<l and referred

to in said agreement Exhibit "A," an<l on the first day

of June, 1892, the plaintiff herein offered and tendertxl

to said defemlant the said receiver's receipt, and de-

manded of defendant the sum of five thousand dollars,

being the first payment to be made to this plaintiff as

provided by and in said agreement Exhibit "A," and on

the first day of August, 1892, the plaintiff herein offereil

and tendered to said defemlant the said receiver's re-

ceipt, mentioned and referred to in said agreement Ex-

hibit "A," together with the dee<l, a copy of which is at-

tached to and made a part of Exhibit "A," and all nec-

essary in-structions to th^ United States land office as re-

quired by said agreement Exhibit "A," and th^en and

there duly performed all the conditions of said agree-

ment on his part to be performed, and thereupon demand-

ed of said defendant the sum of twenty-five thousand

dollars (|25,000.00), lawful money of the United States,

agreed to be paid by said defendant to said plaintiff, but

the said defendant then and there refused and neg'lecte<l

to pay to the plaintiff said sum of twenty-five thousand

dollars (|25,000.00), and has ever since refused and neg-
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lected to pav to plaintiff the said sum of twenty-five thou-

sand dollars, or any part thereof, and the whole of said

sum of twenty-five thousand dollars, with interest there-

on, to wit, on the said first payment of the sum of five

thousand dollars, from June 1st, 1892,, and on the remain-

ing sum of twenty thousand dollars from the 1st day of

August, 1892, at the rate of eight per centum per an-

num, is now wholly due and unpaid.

Wherefore, the plaintiff prays judgment against said

defendant for the sum of twenty-five thousand dollars,

lawful money of the Uniteid States, with interest thereon,

to wit, on the sum of five thousand dollars from the 1st

day of June, 1892, and on the sum of twenty thousand

dollars from the 1st day of August, 1892, at the rate of

eight per centum per annum, and for his costs in this be-

lialf expended.

C. S. JOHNSON, and

JOHN G. HEID,

Attorneys for Plaintiff.

United States, /
> OS.

District of Alaska. )

Martin W. ]Murray, being first duly sworn, says that

he is the plaintiff in the above-entitled action; that he

has read the foregoing complaint and knows the contents

thereof, and that the s-ame is true as he verily beilieves.

MARTIN W. MURRAY,

Subscribed and sworn to before me this 4th day of No-

vember, 1893.

[Seal] F. D. KELSEY,
Notary Public for Alaska.
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Exhibit "A."

(Drawn iu Triplicate.)

Articles of agreement, made and entered into this 21st

day of August, 1891, by and between Martin W. Murray,

of Juneau, Alaska, party of the first part, and the Silver

Bow Basin Mining Company, a corporation duly organ-

ized under the laws of the State of Maine, party of the

ee<?ond part, witnesseth:

That the said party of the first pai-t, for and in consid-

eration of the covenants hereinafter set forth, to be per-

formed by the party of the second part, and also in con-

sideration of the sum of twenty-five thousand dollars to

be paid to him by the party of the second part, as here-

inafter set forth, hereby covenants and agrees with the

said party of the second part to sell unto it that certain

mining lode claim known as the "Morris G,-' 8ituate<l in

the Harris Mining District, in the District of Alaska^ for

a full description of which reference is hereby made to

the deed of the party of the first part, to the party of

the second part of even date herewith, conveying said

premises, and also the field-notes of the United States

deputy surveyor as set forth in the application of the

party of the first part for a United States patent to said

location known as the "Morris G," which application

bears date the 13th day of August, 1891; and the said

party of the first part further covenants and agrees to

prosecute said application for a patent in the land oflSce

to a final destination, and upon the issuance of a receiv-

er's receipt for said ground on said application for a
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patent, and upon the payment of the sum of twenty-five

thousand dollars as hereinafter set forth, the party of

the first part hereby covenants and agrees that the deed

heretofore mentioned and set forth, which by agreement

of the parties is placed in escrow in the hands of A. K.

Delaney, shall be forwarded together with such receiv-

er's receipt to the commissioner of the general land of-

fice at Washington with any necesisary instructions of

the party of the first part, to the end that the patent for

said "Morris G" lode may be issued to the party of the

second part.

For and in consideration of the covenants hereinbefore

set forth, to be performed by the party of the first part,

the party of the second part hereby agrees to purchase

of the party of the first part the mining lode claim known

as the "Morris G," and pay for the same the sum of

twenty-five thousand dollars, as follows, to wit: Five thou-

sand dollars on the Ist day of June, 1892, and twenty

thousand dollars on the first day of August, 1892, pro-

vided that on the 1st day of June, 1892, the vsaid party

of the first part shall have successfully prosecuted in the

land office his application for a patent for said premises,

and shall have come into possession under and by virtue

of such proceedings in the land office of a receiver's re-

ceipt, equivalent to a patent for said claim, but in casethe

party of the first part shall not have received said receiv-

er's receipt for the first of June, 1892, then the whole sum

of twenty-five thousand dollars shall be payable on the

first day of August, 1892, provided as before that the

party of the first part shall have successfully prosecuted
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his application for a patent for said premises and obtained

said receiver's receipt. xVnd it is further agreed that in

case the proceedings upon said application for a patent

shall not have been perfected and the said receiver's re-

ceipt issued by the 1st day of August, 1892, the party of

the second part hereby agrees at any time within one

year from said date to pay the said party of the tirst part

the sum of twenty-five thousand dollars the full consid-

eration price of the said premises, whenever within that

time the said party of the first part shall deliver to the

party of the second part such receiver's receipt, together

with the deeil above mentioned and the said necessary

instructions to the general land office, whereby the patent

to the said i>remises may be issued by the general land

office to the party of the second part.

This agreement is drawn in trij)litate and (•()llateral

thereto a deed (f the party of the first part, conveying

the said premises to the party of the second part, describ-

ing said premises by field-notes of the United States sur-

veyor, as set forth in said application for patent and con-

taining the usual covenants of warranty, and which said

deed, together with one triplicate of this agreement, is

placed in the hands of A. K. Delaney, in escrow, to be dis-

posed of in accordance with the terms of this agreement,

or returned to the said party of the first part in case such

agreement is not finally perfected and carried out and one

triplicate of this agreement is delivered to each of the

parties hereto respectively.

In witness whereof the parties hereto have hereunto
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set their bands and seals the day and year first above

written.

M. W. MURRAY.
SILVER BOW BASIN MINING CO,

By its President,

T. S. NOWELL.
Witnesses

:

A. K. DELANEY.

A. H. GAMEL.

United States, ) ^^
District of Alaska, i

Be it remembered that on the 21st day of August, 1S91,

personally appeared bf^fore me, the undersigned, a notary

public in and for the District of Alaska, the above-named

M. W. Murray and Thomas S. Nowell, the president of

the Silver Bow Basin Mining Company, to me known to

be the persons who executed the foregoing agreement,

and acknowledged to me that they executed the same

freely and voluntarily for the usee and purposes therein

mentioned.

In testimony whereof, I have hereunto set my hand and

affixed my official seal the day and year in this certificate

first above written.

[Notarial Seal] ALFRED H. GAMEL,

i
Notary Public for Alaska.

This indenture made the twenty-first day of August, in

the year of our Lord one thousand eight hundred and

ninety-one, between Martin W. Murray, of Juneau,

Alaska, party of the first part, and the Silver Bow Basin

Gold Mining Company, a corporation duly organized un-
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der the laws of the State of Maine, having its principal

place of business in the city of Portland, in said State,

and doing business in the District of Alaska, the party of

the second part, witnesseth:

That the said party of the first part, for and in consid-

eration of the sum of five dollars, lawful money of the

United States of America to him in hand paid by the said

party of the second part, the receipt whereof is hereby

acknowledged, has granted, bargained, sold, remiseil, re-

leased and forever quitclaimed, and by these presents

does grant bargain, sell, remise, release, and forever quit-

claim unto the said party of the second part, and to its

successors, heii^s, and assigns, that certain quartz mining

claim situate<l in tlie Silver Bow Basin, in th<' ITarris Min-

iiiig District, in tlic District of Alaska, an<l known im<l

recorded as I lie "Morris (}'' Lode Claim, duly recorded in

bm>k "B,'' (m page HI of the Kecords of the Juneau Be-

cording District, Ahiskn, and more particularly described

as follows, to wit: Beginning at the original notice of h)-

cation at south end of cut 40 fet't long, 10 feet wide and

10 feet deej), whence U, S. Monument No, 2 bears N. 31

45 E., 226.9 feet distant, i>ost No. 2, lot No. 41, bears south

48, 15 west, H4.G ftH't distant, post No. 4, lot No. 80, bears

N. 18, 00 W., 750 feet distant; thence N. 72, 00 E., 300 feet

to post marked No. 2, U. S. Survey No. 97; thence sout^h

18, 00 E., 430.85 southeast side line of lot No, 80, 1500

feet to post marked No. 3, U. S. Survey No. 07; thence

south 72, 00 W., 189.9 to northeast side line, lot No. 42,

300 feet to post marked No. 4, U. S. Survey No. 97, ()00

feet to post marked No. 5, U. S. Survey No. 97; thence

north 18, 00 W., 656.3 feet to south end line, lot No. 41,
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]500 feet to post marked No. 6, U. S. Survey No. 97;

thence north 72, 00 E., 54.7 feet northeast side line of

lot No. 41, 300 feet to post marked No. 1, U. S. Survey No.

97, the place of beginning; containing 20.66-100 acres, less

area in conflict with lots Nos. 41 and 42, 7.66 acres, leav-

ing net area hereby conveyed, 18 acres.

Toigether with all the dips, squares, and angles, and

also all the metals, ores, gold and silver bearing quartz,

rock, and earth therein, and all the rights, privileges, and

franchises thereto incident, appendant, and appurtenant,

or therewith usually had and enjoyed; and als/o all and

singular the tenements, hereditaments and appurtenances

thereto belonging or in anywise appertaining, and the

rents, issues, and profits thereof; and also the estate,

right, title, interest, property, possession, claim, and de-

mand whatsoever, as we'll in law as in equity, of the said

party of the first part off, in, or to the said premises, and

every part and parcel thereof with the appurtenances.

And the said party of the first part, his heirs, execu-

tors, and administrators, do, by these presents covenant,

grant, and agree with the said party of the second part,

its heirs and assigns, that he, the- said party of the first

part, his heirs, executors, and administrators, all and sin-

gular the premises hereinbefore conveyed, described, and

granted, with the appurtenances unto the said party of

the second part, its heirs and assigns, and against all

and every person and persons who,msoever lawfully

claiming or to claim the same or any part thereof, they

will and shall forever warrant and defend, excepting only

the paramount title of the United States.
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To have and to hold, all and singular, the said prem-

ises, together with the appurtenances and privileges

thereunto incident, unto the said party of the second

part, its successors and assigns forever.

In witness whereof, the said party of the first part has

hereunto set bis hand and seal the day and year first

above written.

M. W. MURKAY. [Seal]

Signed, sealed, and delivered in the presence of:

. A. K. DELANEY.

j

A. H. GAMEU

United Spates, )

District of Alaska. )
^^'

This certifies that on this 21st day of August, 18^1,

before me, the undei*signed, a notary public, in and for

the said District, personally appeared the within named

M. W. Murray and Thomas Nowell, who are known to

me to be the identical persons described in and who exe-

cuted the within instrument, and who acknowledged to

me that they executed the same freely and voluntarily

for the uses and purposes therein mentioned.

In testimony whereof I have hereunto set my hand and

official seal the day and year last above written,

[N. P. Seal] A. H. GAMEL,

Notary Public for Alaska.

Exhibit "B."

This memorandum of agreement made and executed

by and between the Nowell Gold Mining Company, a cor-

poration duly established under the laws of the State
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of Maine, party of the first part, and the Silver Bow Basin

Gold Mining Company, a corporation duly established

under the laws of the State of Maine, party of the second

part, witnesseth:

That whereas, the said party of the second part has this

day, in accordance with the votes of it's stockholders, at

a meeting thereof duly called and held, executed and

delivered unto said party of the first part a transfer and

conveyance of all and singular the property, rights, and

assets of the said party of the second part, for the con-

sideration, among others, that all debts and liabilities of

said last-named party should be assumed and paid by

the said first-named party.

Now, therefore, the party of the first part, in consid-

eration of said transfer and conveyance, the proper exe-

cution, delivery, and receipt whereof is hereby acknowl-

edged, does hereby covenant and agree with the said

party of the second part to assume, and hereby does as-

sume, all contracts, debts, and liabilities now existing

and owing by said last-named party, whether the same

are now matured and payable or to become so in the

future, including herein, among other liabilities, the one

hundred thousand dollar mortgage bonds and unpaid

coupons thereto annexed, dated September 2, 1889, and

secured by a mortgage to the International Trust Com-

pany of Boston, trustee, of the same date, and that it will

perform, pay, settle, discharge, and hold said party of

the second part harmless from all such contracts, debts,

and liabilities. '

In witnes Whereof, the said The Nowell Gold Mining

Company, party of the first part, has caused this instru-
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merit to be signed in its corporate name and sealed with

its corporate seal by Albert C. Howard, its treasurer,

thereto duly authorized this fourteenth day of I>ecem-

ber, 1891.

THE NOWELL GOLD MINING COMPANY.
By ALBEUT C. HOWARD,

Treasurer.

[Endorsed] : No. 390. In U. S. District Court for the

District of Alaska. M. \V. Murray, Plaintiff, vs. The

No-well Gold M. Co., Defendant. Complaint. Filed

Nov. 20th, 1893. N. H. Peckenpau-h, C lerk. C. S. John-

eon and John G. Heid, Attorneys for l*laintiff.

In the I nifed States District Court for tJi< District of Alaska.

MAKTIN W. MUKHAY,

Plaintiff,

vs.

THE NOWELL GOLD MINING COM-

PANY,

Defen<laut.

Affidavit on Attachment.

United States, )

District of Alaska. S
^^•

I, Martin W. Murray, being first duly sworn, say that

the defendant in the above-entitled action is indebted

to the plaintiff in the sum of twenty-five thousand dol-
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lars, together with interest on said sum, to wit, on the

sum of 15,000.00 from the 1st day of June, 1892; and on

the sum of |20,000.00, from the 1st day of August, 1892;

over and above legal setoffs or counterclaims upon an

express contract for the direct payment of money, to wit,

ui)on a written agreement for the purc*h>ase of certain

mining property, situated in Silver Bow Basin, Harris

Mining District, Alaska, and known as the "Morris G"

Lode Claim, and that such contract was made in this

District of Alaska, and that the payment of the same

has not been vsecured by any mortgage, lien, or pledge

upon real or personal propei-ty. That the defendant is

a private corporation, organized and existing under the

laws of the State of Maine, and engaged in mining in the

District of Alaska, and is a resident of this District.

That the sum for which attachment is asked is an actual

bona fide existing debt, due and owing from defendant

to plaintiff, and that said attachment is not sought and

said action is not prosecuted to hinder and delay or de-

fraud any of the creditors of the defenadnt.

MARTIN W. MURRAY.

Subscribed and sworn to before me this 11th day of

November, 1893.

I W. K HOYT,

United States Commissioner.
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In the United l^tates District Court for the District of Alaska.

MARTIN W. MrKHAV,

Plaintiff,

vs.

THE NOWELL (JOl.I) MININC^ (X>M-

PANY,

Hefeinhint.

Undertaking on Attachment.

Wlici'cas, the above-uaimMl plaintiff has connnenced an

action in tlie above-entitled court a«jjainst tli€ above-

named defendant for r<'coverv of the sum of twenty-five

thousand dollars, lawful money of the United States,

together with interest thereon, and the plaintiff is aiby)ut

to apply for an attachment a«];ainst the property of the

defendant as security for the satisfaction of such, judg-

ment as he may recover against said defendant; and

Whereas, the said plaintiff has filed an affidavit for a

writ of attachment in said action against the property of

said defendant:

Now, therefore, we, Martin W. Murray, plaintiff, and

Airhibald Campbell, W. I. Webster, Edward Webster,

and Frank Bach, sureties, hereby undertake to pay all

costs that may be adjudged to the defendant, and all

damages which it may sustain by reason of such attach-

ment, if the same be wrongful or without suflQcient cause,
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and not exceeding the sum of twenty-eight thousand dol-

lars (128,000.00).

Dated this 11th day of November, 1893.

IMARTIN W. MURRAY,
Plaintiff.

FRANK BACH,

Surety.

EDWARD WEBSTER,
Surety.

ARCHD. CAMPBELL,

Surety.

W. I. WEBSTER,
Surety.

United States, 1 ^„> SS. ;

District of Alaska, j

Archibald Campbell, one of the sureties, whose name

is subscribed to the foregoing undertaking, being duly

sworn, says that he is a resident and householder within

the District of Alaska, and is worth the sum of thirty-five

thousand dollars, over and above all his just debts and

liabilities, exclusive of property exempt from execution.

ARCHD. OAiMPBELL.

Subscribed and sworn to before me this 11th day of

November, 1893.

[Seal]
' W. R. HOYT,

United States Commissioner.
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United States, )

District of Alaska. S
^^'

W. I. Webster, one of the sureties, whose name is sub-

scribed to the forej^joino^ undertaking, bein^ duly sworn,

says, that he is a resident and householder within the

District of Alaska, and is worth the sum of ten thou-

sand dollars over and above all his ju»t debts and lia-

bilities, exclusive of jiroperty exempt from execution.

W. I. WEBSTER.

Subscribed and sworn to before me this 11th day of

November, 189:^.

[Seal] W. K. HOYT,

United States Oommissioner.

United States, I

District of Alaska. ^

Edward Webster and Frank Bach, the sureties whose

names are subscribed to the above undertakiujj, beinjjj

severally sworn, each for himself says that he is a resi-

dent and householder within the District of Alaska, and

is worth the sum of five thousand dollars, over and above

all his just debts and liabilites, exclusive of property

exempt from execution.

FRANK BACH.

EDWARD WEBSTER.

Subscribed and sworn to before me this 11th day of

November, 1893. w^

[Seal] W. R. HOYT,

United States CJommissioner.
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[Endorsed]: No. 390. In U. S. District Court for

Alaska. M. W. Murray vs. Noweil Gold M. Oo. Affidavit

and Undertaking in Attachment. Filed Nov. 20, 1893.

N. K. Peckenpaugh, Oerk.

In the District Court of the United States for the District of

Alasl-a.

M. W. MUKRAY \

No.vs.

THE NOWELL GOLD MINING COM-

PANY.

' Summons.

The President of the United States of America, to The

Noweil Gold Mining Company, a Corporation, the

Above-named Defendant, Greeting:

You are hereby commanded to be and appear in the

above-entitled court holden at Sitka, in said District,

and answer the complaint filed against you in the above-

entitled action within twenty days from' the date of the

service of this summons upon you, and if you fail so to

appear and answer, for want thereof, the plaintiff will

take judgment against you for the sum of twenty-five

thousand dollars, together with interest thereon, to wit,

on the sum of |5,000.00 from June 1st, 1892, and on the

sum of $20,000.00 from August 1st, 1892, at the rate of

eight per centum per annum.
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This said action is brought to recover from you the said

mentioned sum with said interest thereon upon a written

agreement, and assumed by you, made with the plaintiff,

bearing date August 21st, 1891, wherein the Silver Bow

Basin Mining Company agreed to pay to plaintiff the said

sum of |2r>,000, lawful money of the I'nited States, on

the purchase price of certain mining property therein

jKirtirulariy described, and which sum you have refused

and neglected to pay, and costs, as will more fully appear

by reference to the complaint on file herein.

And this is to command you, the marshal of said Dis-

trict, or your deputy, to make due service and return of

this summons. Hereof fail not.

Witness, the Honorable WAIJREN TRUITT, Judge of

said District Court, and the seal of said Court affixed at

Sitka in said District, this 20th day of November, 1893.

[Seal] ^'. H. PECKENPAUOH,
Clerk.

C. S. JOHNSON and

JOHN G. HEID,

Attorneys for Plaintiff.

United States, )
^^

District of Alaska. )

I hereby certify that the within summons came into my

hands for service on the 20th day of November, 1893.

Served the same on the within-named defendant company

at Juneau, in said District, on the 24th day of November,

1893, by delivering to and leaving with F. D. Nowell,
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agent of said company, a copy hereof, together with a

eopy of the comiplaint herein mentioned.

Dated Juneau, Alaska, November 24th, 1893.

ORVILLE T. PORTEiR,

United States Marshal.

By Max Endelman,

Deputy United States Mars'hal.

Marshal's Fees: |2.00.

[Endorsed] : No. 390. In the District Court of the

United States for the District of Alaska. M. W. Murray

vs. The Nowell Gold Mining Company, a Corporation.

Summons. Returned and tiletd December 8th, 18i93.

N. R. Peckenpaugh, Clerk.

In the United Htates Distriet Court for the Distriet of Alaska.

MARTIN W. MURRAY, \

Plaintiff, J

vs. f

THE NOWELL GOLD MINING COM-
PANY,

Defendant.

Marshal's Return to Writ of Attachment.

I hereby certify that under and by virtue o>t a writ of

attachment ivssued out of the above-entitled court at the

suit of the plaintiff herein, I have this 24th day of No-

vember, 1893, attached the following described property,

to wit:
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The Dunn & Williams Placer Claims, U. S. Surveys,

Lots Nos. 115, 116, 117, 118, 110 and 120; the Discovery

Placer Claims, U. S. Surveys, Lots Nos. 77, 78, 79 and 80;

the "88'' Placer Oaim; the Charlotte Placer Claims, U. S.

Surveys, Lot* Nos. 121, 122, 123, 124, 125, 126, 127, 128,

120 and 130.

U. S. Surveys, Lots Nos. 81, 82, 83, 84, 85 and 86, in

IJttle Basin, commonly known as Specimen Basin.

"Little Basin Claims."

The Gold CYeeks Claims U. S. Sun-eys, Lots 131, 132,

133, 134, 135, 136, 137, 138, 139, 140 and 141.

The Outlet Claim.

The Canyon Claims.

The Bulj^er Hill aud Nujjj^et Gulch Placer Claims

—

The Ground Hojr and Summit Ix)de Claims—U. S. Sur-

veys Nos. 73, 74; the wire tramway complete.

The Granite creek water right and ditch.

The Gold creek water right and ditch.

The Dix wateir right and ditch.

The Bulger Hill water right and ditch.

The Coou, Campbell and Harkrader water right and

ditch.

The Quartz Gulch water rights.

Also all pipes, hydraulics, giants, flumes, boxes, and

mining appliances in and about said mining claims and

premises.

Also all the buildings and improvements situated upon

said mining claims and premises. Also the twenty-

stamp mill, complete, situated about one thousand feet

below the mouth of Silver Bow Basin tunnel. Also the
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Silver Bow Basin tunnel, togetber with the air com-

pressor and all and every the machinery in and about

said tunnel, mill and mining premises, being. All the

above-described property is situated in Harris Mining

District, District of Alaska.

Dated Juneau, Alaska, November 24th, 1893.

ORVILLE T. PORTER,

United States Marshal for Alaska.

By Max Endelman,

Deputy.

[Endorsed]: District of Alaska, Juneau Recording

District, ss. The within instrument was filed for record

at 10 o'clock A. M., November 24th, 1893, and duly re-

corded in Book O, on page 693, of the records of said

District. W. R. Hoyt, District Recorder. United States,

District of Alaska, ss. The within instrument was filed

for record at 10 o'clock A. M. December 8, 1893, and re-

corded in Book of Liens, page 11, of the records of the

District of Alaska. N. R. Peckenpaugh, Clerk, U. S. Dist.

Court.
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In the United States District Court for the District of Alaska.

MARTIN W. MURRAY,
Plaintiff,

vs.

THE NOWELL GOLD MINING COM
PANY,

Defendant.

Marshal's Return to Writ of Attachment.

In obedience to the annexed writ of attachment I have

attached the following? described property, to wit:

The Dunn & Williams Placer Claims, U. S. Surveys,

Lots Nos. 115, IIG, 117, 118, 119 and 120.

The Discovery Placer Claims, U. S. Surveys, Ix)ts Nos.

77, 7S, 79 and 80; The ''88" Placer Claim.

The Chariotte Placer Claims, U. S. Surveys, Lots Nos.

321, 122, 123, 124, 125, 12fi, 127, 128, 129 and 130. U. S.

Surveys, Tx>ts Nos. 81, 82, 83, 84, 85 and 86 in Little Basin,

commonly known as Specimen Basin.

"Little Basin Claims."

The Gold Creek Claims, U. S. Surveys, Lots 131, 132,

133, 134, 135, 130, 137, 138, 139, 140 and 141.

The Outlet Claim.

The Canyon Claim.

The Bulger Hill and Nugget Gulch Placer Claims.

The Ground Hog and Summit Lode Claims, U. S. Sur-

veys, Nos. 73, 74.
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The Wire tramway complete; the Granite creek water

right and ditch; the Gold creek water right and ditch;

the Dix water right and ditch; the Bulger water right

and ditch; the Coon, Campbell and Harkrader water

right and ditch; the Quartz Gulch water rights. Also

all pipes, hydraulic giants, flumes, boxes, and mining ap-

pliances used in and about said mining claims and prem-

ises; also all the buildings and improvements situated

upon said mining claims and premises; also the twenty-

stamp mill complete situated about one thousand feet

below the mouth of the Silver Bow Basin tunnel; also

the Silver Bow Basin tunnel, together with the air com-

pressor and all and every the machinery in and about

said tunnel, mill, and raining premises, being all the

above-described property is situated in Harris Mining

District, District of Alaska.

Dated Juneau, Alaska, November 24th, 1893.

ORVILLE T. PORTER,

United States Marshal.

,
By M. A. Endleman,

Deputy United States Marslhal.
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In the United aS/a/cv District Court for the District of Alaska.

MARTIN W. MUHliAY

^*-
\ No.

THE NOWELL GOLD MINING COM-

PANY.

Writ of Attachment.

The President of the Unitwl States of America, to the

United States Marshal of the District of Alaska:

Whereas, the above-entitled action was commenced in

the United States District Court in and for the District

of Alaska by the above named plaintiff to recover from

«aid defendant the sum of $27,833, or thereabouts, be-

sides interest and costs of suit; and the necessary affidavit

and undertaking herein having been filed as required by

law: Now, we do therefore command vou, the said mar-

shal, that you attach and safely keep all the prox>erty

of said defendant witliju your district not exempt from

execution, or so much thereof as may be sufficient to sat-

isfy the said plaintiff's demand as above mentioned, un-

less the said defendant gives j^ou security by an under-

taking of at least two sufficient sureties, in an amount

sufficient to satisfy suc'h demand, besides costs, or in an

amount equal to the value of the property which has
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been or is about to be attached, in which case you will

take such undertaking, and hereof make due and legal

service and return.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 20th day of November, 1893.

Attest my hand and seal of the said Court this 20th

day of November, 1893.

[Seal] '
•

' N. R. PECKENPAUGH,
Clerk,

United States,

District of Alaska.

I hereby certify that I received the within writ for ser-

vice on the 20th day of November, 1893.

ORVILLE T. PORTER,

United States Marshal.

By M. Endelman,

Deputy United States Marshal.

Marshal's Fees: '

Service 2.00

Co. fees 5.00

Recording 1.50

[Endorsed]: No. 390. In U. S. Dist. Court, Dist. of

Alaska. Martin W. Murray vs. The Nowell Gold Mining

Co. Writ of Attachment. Returned and filed December

8, 1893. N. R. Peckenpaugh, Clerk.



The American Gold Mining Company. Zi

In United States District Court, District of Alaska.

MILTON W. MURRAY,

vs.

y No. 390.

THE NOWELL GOLD MINING COM-
PANY.

Petition for Release of Sureties.

To the CVmrt:

W. I. Webster, Edward Webster, and Frank Bach,

sureties in the undertaking^ on attachment herein, hereby

petition for a release from said undertaking and a dig-

charge from any further obligation as such sureties.

Sitka, December 5, 1893.

JOHN S. BUGBEE,

Attorney for Petitioners.

[Endorsed]: No. 390. United States Dist. Ot., Dist.

of Alaska. M. W. Murray vs. The Nowell Gold Mining

Co. Petition for Release of Sureties. John S. Bugbee,

Atty. for Petrs. Filed December 5, 1893. N. R. Peck-

enpaugh, Clerk.



2(8 Frank W, Griffin vs.

And afterwards, to wit, on December 5, 1893, the follow-

ing further proceedings were had and appear of rec-

ord in said cause, which are in words and figures fol-

lowing :

MAETIN W. MURRAY,

vs.

THE NOWELL GOLD MINING COM-
PANY,

> No. 390.

Order Setting Application for Release of Sureties for Hearing.

Come« now W. I. Webster, Edward Wiebster, and

Frank Bach, by John S. Bugbee, their attorney, as also

comes the plaintiff by his attorneys, and files their peti-

tion to be released from the undertaking in attachment

herein, and the Court being sufficiently advised, and upon

the agTeement of counsel, the same is set down for hear-

ing at the expiration of sixty days from this date.
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In the United States DiJitrict Court in and for the District

:
of Alaska.

MARTIN W. MURRAY,
Plaintiff,

vs.

THE NOWELL GOLD MINING COM-

PANY,
Defendant

.

Demurrer.

Comes now the defendant in the above-entitled action

and demurs to the complaint herein on the following

grounds, to wit:

That the complaint does not !>^tate facts sufficient to

constitute a cause of action.

J. F. MALONY,
Attorney for Defendant.

[Endorsed]: No. 390. In the U. S. Dist. Court of

Alaska. Martin W. Murray, Plff., vs. The Nowell Gold

Mining Company, Deft. Demurrer. Filed December 5,

1893. N. R. Peckenpaugh, Clerk. J. F. Malony, Atty.

for Deft.



30 Frank W. Griffin vs.

Consent of Sureties to Remain on Bond.

Juneau, Alaska, March 1st, 1894.

Hon. Warren Truitt, Esq., Judge United States District

Court, Sitka, Alaska.

Sir: In the matter of the motion filed by the under-

signed in the case of Martin W. Murray vs. The Nowell

Gold Mining Company, for leave to withdraw as sureties

on the attachment bond issued out of the United States

District Court for Alaska and against the property of

feaid defendant, I beg leave to state to the Court that

upon a reconsidering of our step we, the undersigned as

sureties on said attachment bond, have decided to re-

main thereon as such sureties.

Very respectfully,

W. I. WEBSTER,
ED. WEBSTER and

FRANK BACH,

By W. I. WEBSTER.

And afterwards, to wit, on November 19, 1894, the fol-

lowing further proceedings were had and appear oif

record in said cause, which are in words and figures

following:

MARTIN W. MURRAY

)> No. 390.
vs.

THE NOWELL GOLD MINING COM-

PANY.

Order Sustaining Demurrer,

Comes now the plaintiff, by his attorney, as also comes

the defendants by their attorney, and the Court being
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sufficiently advised in the premises, sustains defendants'

demurrer to the complaint as to the first grounds of de-

murrer, the Court not rendering an opinion as to the

other grounds of said demurrer, and plaintiff is granted

until Tuesday, November 20, 1894, to file amended com-

plaint.

And afterwards, to wit, on November 20, 1894, the fol-

lowing further proceedings were had and appear of

record in said cause, which are in words and figures

foilowino-
's '

:MARTIN W. MURRAY \

^^-
I No. 390.

THE NOWELL GOLD MINING COM-

PANY. /

Order Extending Time to File Amended Complaint.

Comes now the plaintiff, by his attorney, and upon his

motion it is ordered by the Court that the time for filing

amended complaint herein be extended until Thursday,

November 22, 1894.
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In the United States District Court for the District of Alaska.

MARTIN W. MURRAY,
Plaintiff,

vs.

THE NOWELL GOLD MINING COM-

PANY (a Corporation),

Defendant. /

Amended Complaint.

Tbe plaintiff complains of and against the above-named

defendant, the Nowell Gold Mining Company, and for

cause of complaint and action alleges:

I.

That during the times in this complaint hereinafter

mentioned, the Nowell Gold Mining Company, a corpora-

tion, was and is a private corporation, organized and

existing under and by virtue of the laws of the State of

]\Iaine, having its principal place of business in the city

of Portland, in said State, and was organized and incor-

porated, among other things, for the purposes of mining

of precious metals in the District of Alas-ka, and during

all said times has been, and now is, engaged in the busi-

ness of mining in the said District of Alaska.

II.

That heretofore, to wit, on the 21st day of August,

1891, the Silver Bow Basin Mining Company, a private
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corporation, then organized and existing under and by

virtue of the laws of the State of Maine, and then en-

gaged in the business of mining precious metals in the

said District of Alaska, executed and delivered to the

plaintiff that certain agreement in writing by whieh the

said plaintiff agreed to sell, and said Silver Bow Basin

Mining Company agreed to purchase, that cerUiin piece

or parcel of land and mining ground situated, lying, and

being the Silver Bow Basin, Harris Mining District, and

District of Alaska, known and called the "Morris G"

Lode Claim, ftn- a full dt^cription of which said lode

claim reference is hereby made to a certain deed made

on said date by plaintiff' to said Silver Bow Basin Alin-

ing Cofinpany, a copy of which is hereto annexeil as a

part of Exhibit "A," and made a part of this pleading.

Tliat by said contract and agreement, wliicli is hereto

annexed, marked Exhibit "A," and made a part of this

complaint, said Silver Bow Basin Mining Ctumpany

agreed to pay to said plaintiff for said mining claim the

sum of twenty-live thousand dollars, as follows: |5,000

on the 1st day of June, 1892, provided that said plaintiff

should on said date have procured a receiver's receipt,

and should on said date tender said receiver's receipt

and all necessary instructions to the effei't that a patent

might issue to said Silver Bow Basin Mining Company,

together with said deed hereinbefore referred to, which

was deposited in escrow with A. K. Delaney, together

with a copy of said agreement; and f20,000 on the first

day of August, 1892; or if the plaintiff should have failed

to procure said receiver's receipt by said 1st day of June,
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1892, but should have procured and tendered the same

by said 1st day of August, 1892, then the said Silver

Bow Basin Mining Company should pay to said plaintiff

the full sum of twenty-five tliousand dollars on the said

1st day of August, 1892, and accept said deed, receiver's

receipt and «^aid instructions above referred to.

III.

That on the 14th day of December, 1891, the said Sil-

ver Bow Basin Mining Company, in consideration of the

sum of 15.00 and of the sumption in writing by said de-

fendant, the Nowell Gold Mining Company, of all con-

tracts, debts, and liabilities of the said, the Silver Bow

Basin Mining Company did sell, transfer, and convey, by

good and sufficient deed, to the said defendant, the

Nowell Gold Mining Company, all and singular the prop-

erty, rights, and assets of the said Silver Bow Basin Min-

ing Company, including said contract and agreement,

and that in consideration of said transfer and convey-

ance, as aforesaid, the said Nowell Gold Mining Company,

defendant herein, did assume all contracts, deibts, and

liabilities existing at the date of said transfer and con-

veyance and owing by said Silver Bow Basin Mining

Company, whether the same were at the date of said

transfer and conveyance matured and payable or to be-

come so in the future, including said contract to pur-

chase said "Morris G" Lode Claim, as it will more* fully

and at length appear in a true, full, and correct copy of

said "Memorandum of Agreement" hereto annexed

marked Exhibit "B," and made a part of this complaint.
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IV.

That on the 12th day of May, li892, the plaintiff herein

obtained the receiver's receipt for said "Morris G" Lode

Claim, mentioned and referred to in said agreement as

set forth in said Exhibit "A," and on the 1st day of June,

1892, the plaintiff herein offered and tendered to said de-

fendant the said receiver's receipt, and demanded of the

defendant the sum of |5,0U0.00, being the first payment

to be made to this plaintiff as provided by and in said

agreement as set forth in said exhibit ''A," and on the

1st day of August, 1S02, the plaintiff herein offered and

tendered to said defendant the said receiver's receipt,

mentioned and referred to in said agreement set forth

in Ex:bibit *'A," together with a good and sufficient deed,

duly executed, attested, sealed and acknowledged by the

siiid Martin W. Murray, plaintiff here^in, whereby he

conveyed for a valuable consideration the aforesaid

''Morris 0" Lode Claim to the Silver Bow Basin Mining

Company, a copy of which deed is attached to and made

a part of said Exhibit "A," and all necessary instruc-

tions to the United States land office, as required by said

agreement Exhibit "A,'' and then and there duly per-

formed all the conditions of said agreement on his part

to be performed, and thereupon demanded frcmi the said

defendant the sum of twenty-five thousand dollars, law-

ful money of the LTnited States, agreed to be paid by

said defendant to said plaintiff, but the said defendant

then and there refused and neglected to pay to the plain-

tiff said sum of twenty-five thousand dollars, and has

ever since refused and neglected to pay to the plaintiff
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said sum of twenty-five thousand dollars, or any part

thereof, and the whole of said sum of twenty-five thou-

sand dollars, with interest thereon to wit, on the said

first payment of the sum of five thousand dollars from

June 1st, 1892, and on the remaining sum of twenty

thousand dollars from the 1st day of August, 1892, at

the rate of eight per cent per annum is now wholly due

and unpaid.

V.

That although said defendant has refused, and still

refuses, to pay said sum of twenty-five thousand dollars,

or any part thereof, nevertheless during the mining sea-

son of 1891, said defendant went upon said "M'orris G"

Lode Claim and took possession of the same, and worked

and mined said "Morris (x" Lode Claim, and removed

therefrom large quantities of earth and gravel contain-

ing gold and other precious metals, and still retains un-

disputed possession of said claim.

Wherefore, the plaintiff prays judgment against snid

defendant for the sum of twenty-five thousand dollars,

lawful money of the United States, with interest thereon,

to ^dt, on the sum of five thousand dollars, from the 1st

day of June, 1892, and on the sum of twenty thousand

dollars, from the 1st day of August, 1892, at the rate of

eight per cent per annum, and for his costs in this behalf

expended.

; R. P. LEWIS and

JOHNSON & HEID,

Attorneys for Plaintiff.
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United States, )

District of Alaska. \
^^'

John O. Heid, being first duly sworn, says: I am one
of the attorneys for the plaintiff in the foregoing entitled

action. The reason why this verification is not made by
the plaintiff is, that all the material facts set out in the

said complaint come within my own personal knowl-

edge, that said plaintiff is absent from the District of

Alaska, where I reside; that I have read the foregoing

complaint and know the contents thereof; that the same

is true as I verily believe.

JOHX G. HEID.

Subscribed and sworn to before me this 19th day of

November, 1894.

[Se^l]

C. S. JOHNSON,

Notary Public.

Exhibit "A."

(Drawn in Triplicate.)

Articles of agreement made and entered into this 21st

day of August, 189^1, by and between Martin W. Murray,

of Juneau, Alaska, party of the first part, and the Silver

Bow Basin Mining Company, a corporation duly organ-

ized under the laws of the State of Maine, party of the

second part, witnesseth:

That the said party of the first part, for and in consid-

eration of the covenants hereinafter set forth, to be per-

formed by the pai-ty of the second part, and also in con-

sideration of the sum of twenty-five thousand dollars,
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said sum of twenty-five thousand dollars, or any part

thereof, and the whole of said sum of twenty-five thou-

sand dollars, with interest thel'eon to wit, on the said

first payment of the sum of five thousand dollars from

June 1st, 1892, and on the remaining sum of twenty

thousand dollars from the 1st day of August, 1892, at

the rate of eight per cent per annum is now wholly due

and unpaid.

V.

That although said defendant has refused, and still

refuses, to pay said sum of twenty-five thousand dollars,

or any part thereof, nevertheless during the mining sea-

son of 3 894, said defendant went upon said "Morris G"

Lode Claim and took possession of the same, and worked

and mined said "Morris (x" Lode Claim, and removed

therefrom large quantities of earth and gravel contain-

ing gold and other precious metals, and still retains un-

disputed possession of said claim.

Wherefore, the plaintiff prays judgment against said

defendant for the sum of twenty-five thousand dollars,

lawful money of the United States, with interest thereon,

to wit, on the sum of five thousand dollars, from the 1st

day of June, 1892, and on the sum of twenty thousand

dollars, from the 1st day of August, 1892, at the rate of

eight per cent pver annum, and for his costs in this behalf

expended.

: R. F. LEWIS and

JOHNSON & HEID,

Attorneys for Plaintiff.
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United States,

.\
ss

DiBtrict of Alaska

John G. Held, being first duly sworn, says: I am one

of the attorneys for the plaintiff in the foregoing entitled

action. The reason why this verification is not made by

the plaintiff is, that all the material facts set out in the

said complaint come within my own personal knowl-

edge, that said plaintiff is absent from the District of

Alaska, where I reside; that I have read the foregoing

complaint and know the contents thereof; that the same

is true as I verily believe.

JOHN G. HEID.

Subscribed and sworn to before me this 19th day of

November, 1894.

[Se^l]

C. S. JOHNSON,

Notary Public.

Exhibit "A."

(Diawn in Triplicate.)

Articles of agreement made and entered into this 21st

day of August, 1801, by and between Martin W. Murray,

of Juneau, Alaska, party of the first part, and the Silver

Bow Basin Mining Company, a corporation duly organ-

ized under the laws of the State of Maine, party of the

second part, witnesseth:

That the said party of the first part, for and in consid-

eration of the covenants hereinafter set forth, to be per-

formed by the pai-ty of the se<'ond part, and also in con-

sideration of the sum of twenty-five thousand dollars,
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to be paid to Mm by the party of the second part, as

hereinafter set forth, hereby covenants and agrees with

the said party of the second part to sell unto it that

certain iode mining claim known as the "Morris G," sit-

uated in the Harris Mining District, in the District of

Alaska, for a full description of which reference is here»-

by made to the deed of the party of the first part, to the

party of the seco/ud part of even date herewith, convey-

ing said premises, and also the field-notes of the United

States deputy sur\^eyor as set forth in the application of

the party of the first part for a United States patent to

said location known as the "Morris G," which applica-

tion bears date of 13th day of August, 1891; and the said

party of the first part further covenants and agrees to

prosecute said application for a patent in the land office

to a final determination, and upon the issuance of a re-

ceiver's receipt for said ground on said application for a

patent, and upon the payment of the sum of twenty-five

thousand dollars as hereinafter set forth, the party of

the first part hereby covenants and agrees that the

deed hereinbefore mentioned and set forth, which by

agreement of the parties is placed in escrow in

the hands of A. K. Delaney, shall be forwarded,

together with such receiver's receipt to the c(mimissioner

of the general land office at Washing-ton with any neces-

sary instructions of the party of the first part, to the end

that the patent for the said "Morris G" lode may be isr

sued to the party of the second part.

For and in consideration of tlie covenants hereinbefore

iset forth, to be performed by the party of the first part.
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the party of the second part hereby agrees to purchase

of the party of the first part the mining lode claim known

as the "Morris G," and pay for the same the sum of

twenty-five thousand dollars as follows, to wit, five thou-

sand dollars on the first day of June, 1892, and twenty

thousand dollars on the first day of August, 1892, pro-

vided that on the 1st day of June, 1892, the said party of

the first part shall have successfully prosecuted in the

land oflflce his application for a patent for said premises,

and shall have come into possession under and by virtue

of such proceedings in the land office of the receiver's

receipt, equivalent to a patent for said claim, but in case

the party of the first part shall not have received said re-

ceiver's receipt by the first day o-f June, 1892, then the

AA'hole sum of twenty-five thousand dollars shall be pay-

able on the first day of August, 1892, provided as before

that the party of the first part shall have successfully

prosecuted his application for a patent for said premises

and obtained the said receiver's receipt. And it is further

agreed that in case the proceedings upon said applica-

tion for a patent shall not have been perfected and the

said receiver's receipt issued by the 1st day of August,

1892, the party of the second part hereby agTees at any

time within one year from said date to pay the said party

of the first part the sum of twenty-five thousand dollars,

the full consideration price of said premises, whenever

within that time the said party of the first part shall

deliver the party of the second part such reiceiver's re-

ceipt, together with the deed above mentioned and the

said necessary instructions to the general land office,

whereby the patent to the said premises may be issued
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by the general land oflace to the party of th^e second part.

This agreement is drawn in triplicate, and collateral

thereto a deed of the party of the first part, conveying

the said premises to the party of the second part, de-

scribing said premises by field-notes of the United States

surveyor, as set forth in said application for patent, and

containing the usual covenants of warranty, and which

said deed, together with one triplicate of this agreiement,

is placed in the hands of A. K. Delaney in escrow, to be

dispo^d of in accordance with the terms of the agree-

ment or returned to the said party of the first part in

case such agreement is not finally perfected and carried

out, and one triplicate of this agxeement is delivered to

each of the parties hereto, respectively.

In witness whereof, the parties hereto have 'hereunto

set their hands and seals the day and year first above

written.

M. W. MURRAY.
SILVER BOW BASIN MINING COMPANY,

By its President,

T. S. NEWELL.
Witnesse's:

A. K. DELANEY.

A. H. GAMEL.

United States, "l

Y ss.

District of Alaska. J

Be it remembered that on the 21st day of August,

1891, personally appeared before me the undersigned, a

notary public in and for the District of Alaska, the

above named M. W. Murray and Thomas S. Nowell, the
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president of the Silver Bow Basin Mining Company, to

me known to be the persons who executed the foregoing

instrument, and acknowledged to me that they executed

the same freely and voluntarily for the uses and purposes

therein mentioned.

In testimony whereof I have hereunto set my hand

and affixed my official seal, the day and year in this cer-

tificate first above written.

[Seal] ALFRED H. GAMEL,

;
Notary Public for Alaska.

This indenture, made the 21st day of August, in the

year of our Lord one thousand eig'ht huudied and nine-

ty-one, between Martin W. Murray, of Juneau, Alaiska,

party of the first part and the Silver Bow Basin Mining

Company, a corporation duly organized under the laws

of the State of Maine, having its principal place of busi-

ness in the city of Portland, in said state, and doing

business in the District of Alaska, the party of the sec-

ond pai't, witnesseth:

That the said party of the first part, for and in consid-

eration of the sum of five dollars, lawful money of the

United States of America, to him in hand paid by the

said party of the second part, the receipt whereof is

hereby acknowledged, has granted, bargained, sold, re-

mised, released and forever quitclaimed, and by these

presents does grant, bargain, sell, remise, release and for-

ever quitclaim unto the said party of the second part

and to its successors, heirs, and assigns, that certain

quartz mining claim, situate in the Silver Bow Basin in

the Harris Mining District, in the District of Alaska, and
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known and recorded as the "Morris G" Lode Claim, duly

recorded in book "B," on page 67, of the recordis of the

Juneau Recording District, Alaska, and more particu-

larly described as follows, to wit:

Beginning at the ori^nal notice of location at south end

of cut 40 feet long, 10 feet wide and 10 feet deep, whence

U. S. Mineral Monument No. 2 bears N. 81°, 45' E., 226.9

feet distant, post No. 2, lot No. 41,bears south 48° 15' west,

64.6 feet distant, post No. 4, Lot No. 80, bears N. 18° 00'

west, 750 feet distant; thence No. 72°, 00' E., 300 feet to

post marked No. 2, U. S. Survey No. 97; thence south

18°, 00' E., 430, 85 feet southeast side line of Lot No.

80, 1500 feet to post marked No. 3, U. S. Survey Nb. 97;

thence S. 72° 00' W., 189.9 feet to northeast side line', Lot

No. 42, 300 feet to post marked No. 4, U. S. Survey No.

97, 600 feet to post marked No. 5, U. S. Survey No. 97;

thence N. 18,° 00' W., 656.3 feet to south end line, Lot

No. 41, 1500 feet to post marked No. 6, U. S. Survey No.

97; thence N. 72° 00' E., 54.7 feet to northeast side line,

Lot No. 41, 300 feet to post marked No. 1, U. S. Survey

No. 97, the place of beginning, containing 20.66-100 acres,

less area in conflict with Lots Nos. 41 and 42, 7.66 acres,

leaving net area hereby conveyed, 13 acres.

Together with all the dips, spurs, and angles, and also

all the metals, ores, gold and silver bearing quartz rock

and earth therein, and all the rights, privileges, and

franchises thereto incident, appendant and appurtenant,

or therewith usually had and enjoyed; and also and sin-

gular the tenements, hereditaments, and appurtenances

thereto belonging or in anywise appertaining, and the

rents, issues, and profits thereof, and also all the estate,
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right, title interest, property, possiession, claim, and de-

mand whatsoever, as well in law as in equity, of tlie said

party of the first part, of, in, or to the said premises, and

every part and i^arcel thereof, with the appurtenances.

And the said party of the first part, his heirs, execu-

tors, and administrators, do by these presents covenant,

grant, and agre^ with the said party of the second part,

its heirs and assigns, that he, the said party of the first

part, his heirs, executors, and admininstrators, all and

singular the premises hereinbefore conveyed, described,

and granted, with the appurtenan<!es, unto the said party

of the second part, its heirs and assigns, and against all

and every person or persons whosoever lawfully claiming

or to claim the same or any part the-reof, they will and

shall forever warrant and defend, excepting only the

paramount title of the United States.

To have and to hold all and singular the said premises,

together with the appurtenances and privileges thereun-

to incident, unto the said party of the second part, its

successors and assigns forever.

In witnesis whereof, the said party of the first part has

hereunto set his hand and seal the day and year first

above written.

M. W. MURUAY. [Seal]

Signed, sealed, and delivered in the presence of:

A. K. DELANEY.

A. H. GAMEL.
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United States, "^

vss.
District of Alaska.

J

This certifies that on this 21st day oif August, 1891, be-

fore me, the undersigned, a notary public, in and for the

District of Alaska, personally appeared the within

named M. W. Murray and Thomas Nowell, who are

known to me to be the identical persons described in and

who executed the within instrument, and acknowledged

to me that they executed the same freely au/d voluntarily

for the uses and purposes therein mentioned.

In te-stimony whei-eof I have hereunto set my hand and

official seal the day and year last above written.

[1^. P. Seal] ALFRED H. GAMEL,
Notary Public for Alaska.

This memorandum of agreement made and executed by

and between the Nowell Gold Mining Company, a corpo-

ration duly established under the laws of the State of

Maine, party of the first part, and the Silver Bow Basin

Mining Company, a corporation duly established under

the laws of the State of Maine, party of the second part,

witnesseth:

That whereas, the said party of the second part has this

day, in accordance with the votes of its istockholders, at

a meeting thereof duly called and held, executed and de-

livered unto said party of the first part a transfer and

conveyance of all and singular the property, rights, and

assets of the said party of the second part, for the consid-

eration among others, that all the debts and liabilities

of said last named party should be assumed and paid by

said first named party.
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Now, therefore, the party of the first part in consid-

eration of said transfer and conveyance, the proper exe-

cution, delivery, and receipt whereof is hereby acknowl-

edged, does hereby covenant and a^griee with the

said party of the second part to assume, and here-

by does as-sume all contracts, debts, and liabili-

ties now existing and owing by said last-named

parly, whether the same are now matured and payable

or to become so in the future, including herein among
other liabilities, the one hundred thousand dollars mort-

gage bonds and unpaid coupons thereto annexed, dated

Sept. 2, 1880, and secured by a mortgage to the Interna-

tional TrustCompany of Boston, trustee, of the same date,

anid that it will perform, pay, settle, discharge, and hold

said party of the second part harmlesis from ail isuch con-

tracts, debts and liabilities.

In witness whereof the said The Nowell Gold Mining

Company, party of the fiTst part, hais caused this instru-

ment to be signed in its corporate name and sealed with

its corporate seal by Albert C. Howard, its treasurer,

thereto duly authorized this fourteenth day of December,

1891.

THE NOWELL GOLD MIXING COMPANY.
By ALBERT C. HOWARD,

Treasurer.

Cause No. 390. Amended Complaint. Filed Nov. 22d,

1894. Charles D. Elliot. R. F. Lewis and John G. Held,

Attvs. for Pltff.
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AM afterward, to wit, on November 22, 1894, the fol-

lowing further proceedings were had and appear of

record in said cause, which are in words and figures,

following:

M. W. MURRAY,
vs. > No. 390.

NOWELL GOLD MINING CO.

Order Granting Leave to Plead.

Now at this day comes the plaintiff, by his aittorney,

and files herein his amended complaint, and defendant

is granted leave to plead the same within ten dayisi from

this date.

In the United mates District Court, in and for the District of

Alaska.

MARTIN W. MURRAY,
Plaintiff,

vs.

THE NOWELL GOLD MINING COM-

PANY (a Corporation),

Defendant.

Demurrer.

Comes now the defendant in the above^entitled action

and demurs to the complaint herein on the following

ground, to wit:
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That the complaint does not gitate facts sufficient to

constitute a cause of action.

J. F. MALONY,

Attorney for Defendant.

[EndoT-sed] : No. 390. In the U. S. Dist. Court for

Alaska. Martin W. Murray vs. The Nowell Gold Mining-

Company. Dcauuner. Filed Dec. 1, 1894. Charles D.

llogers, Clerk.

/// the Fnifrd States District Court, in and for the District of

A Ias]x<i.

MARTIN W. MURRAY,

Plaintiff,

v«.

THE NOWELL (JOLD MINING COM-

PANY (a Corporation),

Defendantant. /

Motion to Strike.

Comes now the defendant in the above-entitled action,

by its attorney, J. F. Malony, and moves the Court herein

to strike out all of paragTaph V of the complaint in said

action, on the following grounds, to wit:

That the same is irrelevant and redundant.

That the matter and things set forth, transpired after

the commencement of this action.

J. F. MALONY,
Attorney for Defendant.
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[Endorsed] : No. 390. In the U. S. Dist. Oourt for

Alaska. Martin W. Murray vs. The Kowell Gold Mining

Co. Motion to Strike Out. Filed Dec. 1, 1894. Charles

D. Rogers, Clerk.

And afterward, to wit, on December 1, 1804, the follow-

low ing further proceedings were had and appear of

record in said cause, which are in words and figures

following:

MARTIN W. MURRA Y,
^

yg, i No. 390.

THE NOWELL GOLD TUNING CO. ,

Recit-I of Certain Proceedings.

Now, at this day, comes the defendant, by its attorneys,

and files its demurrer to plaintiff's complaint; defendant

also files its motion to strike out a part of plaintiff's com-

plaint.

In the United States District Court, for the District of Alaska,

MARTIN W. MURRAY,

Plaintiff,

vs.

THE NOWELL GOLD :\IINING COM-

PANY^ (a Corporation),

Defendant.

Motion for Substitution of Griffin as Plaintiff.

Now come the attorneys for the above-named M. W.
Murray, deceased, and respectfully show to the Oourt:
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l-st. That since the commencement of thiis action, to

wit, on or about the 21st day of De<;-ember, 1894, the above-

named plaintiff died in the city of Oakland, and State

of California, leaving no estate or property in the District

of Alaska, and that no administrator has beetti appointed

in the said District who could x)rov«>ecute in tlliis action.

2d. Tliat «»Ti the 30th day of June, 1894, ^said "SI. W.

Murray, deceased, by a goofl and suflficie<nt de^ duly exe-

cuted, atteste<l and acknowledged conveyed to one Frank

W, (Jriffin, all of his right, title, and interest in and to

the "Morris (1" Ixxle Olaira, described in plaintiff's com-

plaint, and all of his title and interest in and to the con-

tract and agreement of sale of said premisies to the Sil-

ver Bow Basin Mining Company as described in said com-

plaint which said deed was on the 22d day of August,

1894, filed for record, and recorded in b<M>k 10 of Deeds,

at page 1B3, of the ivcor<ls of Juneau Recording District,

Alaiska; that by virtue of said deed of conveyance, said

Frank W. (xrifliu became and is the successor in interest

of siiid M. W. Murraj', deceased, in said property and in

this suit.

Wherefore said attorneys isuggest and respectfully

miove that Frank W. (Jriffin be substituted as plaintiff in

place of M. W. Murray, deceased, and that this action be

continued in said form.

R. F. LEWIS,

JOHNSON & HEID,

Attorneys for M. W. Murray, Deceased, and for Frank W.

Griffin.
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Service of a copy of this motion is hereby acknowl-

edged.

J. F. MALONY,

Attorney for Defendant.

[Endonsed] : No. 390. In U. S. Dist. Oonrt District otf

Alaska. M. W. Murray vs. The Nowell Giold Mining Com-

pany, a Gorporation. Motion for Substitution. Filed

May 10, 1895. Charles D. Rogers, Clerk.

And afterwai^d, to wit, on June 5, 1895, the following

further proceedings were had and appear of record

in said cause, which are in words and figures follow-

ing:

MARTIN W. MURRAY,

vs. \ No. 390.

THE NOWELL GOLD MINING Co.

Order Granting Motion for Substitution of Griffin as Plaintifl.

The death of Martin W. Murray, the above-named

plaintilT, having been suggested to the Court, and the at-

torneys for plaintiff in this action having filed their mo-

tion asking that Frank W. Griffin be substituted as plain-

tiff in the place and stead of Martin W. Murray, deceased,

as the succets/sor in interest of said M. W. Murray, de-

ceased, in and to the pro]>erty in dispute

—

Said motion is this day granted and said Frank W.

Griffin is hereiby substituted in the place of Martin W.

Murray, deceased, ais plaintiff, and this action shall be

continued in said form.
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And afterward, to wit, on June 8, 1895, the following

further proceedings were had and appear of record

in said cause, which are in words and figures follow-

ing:

FRANK W. GRIFFIN, Successor in In-

terest to MARTIN \V. MURRAY,
Deceased.

^ Xo. 390.

vs.

THE NOWELL GOLD MINING Co.

Order Overruling Demurrer.

Now, at this day, come the parties hereto by their re-

spective attorneys, and defendant's demurrer to plaintiff's

amended complaint coming on to be heard, and the Court

being sufficiently advised in the premises, overrules said

demurrer; and defendant is granted leave hereby to file

an answer to said complaint within thirty days from

date hereof.

And afterward, to wit, on November 27, 189C, the follow-

ing further proceedings were had and appear of rec-

ord in said cause, which are in words and figures fol-

lowing:

FRANK W. GRIFFIN,

vs. > No. 390.

THE NOWELL GOLD MINING Co.

Order Continuing Cause.

Now, at this day, this cause is ordered to be continued

until the next term of this court.
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And afterward, to wit, on August 23d, 1807, the follow-

ing further proceedin/gs were had and appear of rec-

ord in said cause, which are in words and figures fol-

lowing:

In the Matter of the Withdrawal of

CHARLES S. JOHNSON, as an Attor-

ney in all Cases.

Order Granting Motion for Withdrawal of Attorney.

C. S. Johnson having moved in open court for permis-

sion to withdraw as attorney from all cases in which he

appears ais attorney of record in this court, and it appear-

ing to the Court that he has been duly appointed and

commissioned Judge of the United States District Court

for the District of Alaska, said motion is hereby granted,

and he is hereby permitted to withdraw as attorney in all

such cases.

And afterward, to wit, on November 10, 1897, the 'follow-

ing further proceedings were had and appear of rec-

ord in said causie, which are in words and figures

following:

FRANK W. GRIFFIN,

vs.

THE NOWELL GOLD MINING 00.

> No. 390.

Order Continuing Cause.

Now, at this day, by agreement of parties ihereto, this

cause is ordered to be continued until the next term of

this court.
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In the United States District Court, for the District of Alaska.

FRANK W. GRIFFIN, Jsiiiece«®or in In-

terest to M. W. MURRAY,

Plaintiff,

^^'
\ Ifo. 390.

THE NOWELL GOLD MINING COM

PANY,

Defendant.

Motion for Order Respecting Withdrawal of Attorney.

Now comes tlie plaintiff, by his attorneys, John G. Held

and R. F. Lewis, and move the Court that an order be

made spreading upon the records of this court the fact

that C. S. Johnsom the present judge for the District

Court for Alaska, was of counsel in the above-entitled

cause, and furthermore that an order be made that an

authenticated copy of the foregoing order, together with

all the proceedings in the above-entitled cause, shall be

forthwith certified to the United States Circuit Court, for

the State of Washington, holden at Seattle, in that State.

J. G. HEID and

R. F. LEWIS,

Attorneys for the Plaintiff.

[Endorsed]: No. 390. In U. S. Dist. Court for

the District of Alaska. M. W. Murray, Pltf. vs. Nowell

Gold Mg. Co., Defts. Motion. Filed Apr. 8, 1898. Albert

D. Elliot, Clerk.
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In the United States District Court
y for the District of Alaslca,

F. W. GRIFFIN, Successor in Interest

to M. W. MURRAY,

Plaintiff,

^^'
\ No. 390.

THE NOWELL GOLD MINING COM-

PANY,

Defendant.

Order on Motion Respecting Withdrawal of Attorney.

A motion having been filed in the above-entitled cause,

by the attorneys for plaintiff, and the matter having come

on for hearing, the plaintiff being represented by J. G.

Heid and R. F. Lewis, and the Court being fully advised

in the premises

—

It is hereby ordered that the fact that C. S. Johnson,

the present Judge of the District Court for Alaska, was

of counsel in the above-entitled cause be spread upon

the records of this court, and it is further ordered that

an authenticated copy of this order showing the above

fact, together with all proceedings in the above-entitled

suit, shall be forthwith certified to the United States Cir-

cuit Court for the State of Washington, holden at Seat-

tle in that State.

Dated this 8th day of April, 1898.

CHARLES S. JOHNSON,

Judge.
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United States, ^
> ss.

District of Alaska.
J

I, Albert D. Elliot, clerk of the United States District

Court within and for the District of Alaska, do hereby

certify that the above and foregoing is a true and cor-

rect copy of an order made and entered in the above-en-

titled cause on the 8th day of April, 1898, as fully as the

same appears of record in Court Journal No. 6, at page

431.

Witness my hand and the seal of said Court this April

11, 1898.

[Seal] ALBERT D. ELLIOT,

Clerk.

In the United States District Court, for the District of Alaskay

J

Division No. 1.

FRANK W. GRIFFIN, Successor In In-

terest to M. W. MURRAY,

Plaintiff,

vs.

No. 390.

THE NOWELL GOLD MINING COM-

PANY,

Defendant.

Motion for Judgment by Default.

Comes now the plaintiff, by his attorneys, R. F. Lewis

and John G. Held, and moves the Court for judgment by
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default against the defendant herein, for the reason that

the defendant has been regularly served with a copy of

the complaint and summons and appeared in this action,

filing its demurrer to the complaint of plaintiff herein,

which said demurrer was overruled by the Court, and

thirty days given by the Court to the defendant within

which to answer the said complaint; that the defendant

has failed to answer the complaint or otherwise plead

to the same, and the time for answering the said com-

plaint having long since expired.

R, F. LEWIS and

JOHN G. HEID,

Attorneys for Plaintiff.

[Endorsed] : No. 390. In U. S. District Court for Dist.

of Alaska, Div. No. 1. Frank W. Murry (Griffin), succes-

sor in interest to M. W. Murry vs. Nowell Gold Mg. Co.

Motion for Judgment by Default. Filed Oct. 27, 1900.

W. J. Hills, Clerk. R. F. Lewis and J. G. Heid, Attys.

for Plff.
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In the United States District Court, for the District of Alasl-a^

Division No. 1.

FRANK W. GRIFFIN, Soiccessor in In-

terest to M. W. MURRAY,

Plaintiff,

vs.

No. 390.

AMERICAN GOLD MINING COM-

PANY, Successor in Interest to NO-

WELL GOLD MINING COMPANY,

Defendant.

Order Substituting American Gold Mining Co. as Defendant,

< etc.

Now, on this day, this cause coming on to be heard,

and the Court being fully advised in the premises, it is

hereby ordered that the American Gold Mining Company

be substituted in place of the Nowell Gold Mining Com-

pany as defendant in the above-entitled action, and that

the said American Gold Mining Company, defendant, be

allowed fifteen days from November, 21st, 1900, in which

to answer the amended complaint of plaintiff heretofore

filed in this cause.

Dated at Juneau, Alaska, this 27th day of November,

1900.

M. C, BROWN,
Judge.

To which ruling and order of the Court the plaintiff

then and there excepted.
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[Endorsed] : No. 390. In the United States District

Court for the District of Alaska, Division No. 1. Frank

W. Griffin, Successor in Interest to W. W. Murry, Plain-

tiff, vs. American Gold Mining Company, Successor in

Interest to Nowell Gold Mining Company, Defendant.

Filed Nov. 27, 1900. W. J. Hill, Clerk.

In the United States District Court, for the District of Alaska,

Division No. 1.

W. M. MURRY,

Plaintiff,

vs.

) No. 390.

THE NOWELL GOLD MINING COM-

PANY,
Defendant.

Answer.

Now, comes the American Gold Mining Company, sub-

stituted defendant, herein, and for answer to the amend-

ed complaint of the plaintiff herein, says:

I.

Referring to the third paragraph of said amended com-

plaint, defendant denies that the contra^ct between the

plaintiff and the Silver Bow Basin Mining Company was

assumed by defendant or was inclined in the assets, con-

tracts, and liabilities mentioned in the memorandum of

agreement between the Nowell Gold Mining Company,
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and the Silver Bow Basin Mining Company of December

14th, 1891.

Referring to paragraph 5 of said amended complaint,

defendant denies that it, or the Nowell Gold Mining

Company, during the summer of 1894, or at any other

time whatever, entered upon said "Morris G" Lode

Claim, or took possession of the same, or mined or worked

said claim, or held or retained any possession thereof.

II.

Referring to the fourth paragraph of said amended

complaint, defendant says that if it was ever bound, or

could be held liable, on the contract between the plain-

tiff and the Silver Bow Basin Mining Company, yet it

says that plaintiff ought not to have and maintain this

suit against it, for that it is not true, as alleged by plain-

tiff, that he complied with all the terms and conditions

of said contract, and defendant especially denies said

allegation or performance by plaintiff. That in truth

and in fact while under the terms of said contract, plain-

tiff was to obtain a receiver's receipt, and give such in-

structions and perform such acts as were necessary to

enable the Silver Bow Basin Mining Company to obtain

a patent to about thirteen (13) acres of ground embraced

within the exterior limits of the said ^'Morris G" lode

as described in said contract, yet the receiver's receipt

finally given and entry allow^ed only embraced about six

(6) acres of said ground. That the said ground embraced

in the exterior boundaries of said ":\rorris G" Lode Claim

as described in said contract conflicted with prior valid

mineral locations, to wit: With Discovery claim embraced
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in U. S. Survey Nos. 77, 78, 79 and 80, to the extent of

about seven acres, which said prior locations were ad-

judged by the land department to have the prior and

better right to said land so in conflict. The precise ex-

tent and nature of said conflict is shown in the plat here-

to attached and made a part hereof.

III.

Defendant further shows plaintiff ought not to have

and maintain this action against it, for that heretofore,

to wit, on the 30th day of June, 1894, the plaintiff sold

and conveyed the said "Morris G" Lode Mining Claim to

one F. W. GriflBn, who is now the legal owner of said

claim, all of which defendant is ready to verify.

MALONY & OOBB,

'i

Attorneys for Defendant.

United States of America,
^
> 'SS.

District of Alaska.
J

I, F. D. Nowell, being first duly sworn on oath; depose

and say: I am general manager for the defendant in the

above and foregoing action. The above and foregoing

answer is true in point of fact as I verily believe, and I

make this verification for the defendant corporation as

its general manager.

F. D. NOiWEiLL,

Subscribed and sworn to before me this 1st day of De-

cember, 1900.

G. M. KOSE,

Notary Public for Alaska.
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Service of the above and foregoing answer is hereby

admitted to have been duly and legally made within the

District of Alaska, on this first day of December, 1900.

R. F. LEWIS,

J. G. HEID,

Attorneys for Plaintiff.

[Endorsed] : No. 390. In the United States District

Court in and for the District of Alaska, Division No. 1.

M. W. Murry, Plaintiff, vs. The Nowell Gold Min. Go.

Answer. Filed Dec. 1, 1900. W. J. Uills, Clerk. Ma-

lony & Cobb, Attorneys for Deft.
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In the United States District Court for the District of

Alaska, Division No. 1.

FRANK W. GKIFFIN, Successor in

Interest to ^I. AA\ MURKY,
Plaintiff,

vs.
No. 390.

I

THE AMERICAN GOLD MINING \

CO^IPANY,
I

Defendant.

Reply.

The reply of Frank W. Griffin, the above-named plain-

tiff, to the answer of the American Gold Mining Com-

pany, defendant:

1.

Plaintiff denies that the receiver's receipt referred to

in the answer for the said ''Morris G" Lode Claim, and

the entry thereof, was for only about six acres thereof;

and plaintiff further alleges that he has no knowledge

or information other than is afforded by said answer that

''the said ground, as described in said contract, conflicted

with prior valid mineral locations, to wit, 'With Discov-

ery Claim, embraced in U. S. Survey Nos. 77, 78, 79, 80,

to the extent of about seven acres, which said prior loca-

tions were adjudged by the land department to have the

prior and better right to said land so in conflict,' " and
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cannot therefore admit, but, on the contrary, he denies

the said allegation. PlaintifiF also denies that the dia-

gram attached to defendant's answer conflicts with other

valid claims, as alleged in said answer.

2.

Replying to paragraph 3 of defendant's answer, this

plaintiff admits that on June 30th, 18^, M. W. Murry,

the original plaintiff herein, sold and conveyed the said

"Morris G" Lode Claim to -Frank W. Griffin, plaintiff

herein, who is now the legal owner of said claim; and

plaintiff further alleges that on June 5, 18D5, after a full

hearing and upon presentation of a conveyance trans-

ferring the said "Morris G" Lode Claim from said M. W.

^Murry to said Frank Griffin, and upon the presentation

of further documentary evidence, said Fl*ank W. Griffin

was substituted as plaintiff in the above-entitled action,

objection of counsel for defendant having been with-

drawn.

*That Frank W. Griffin, substituted for M. W. Murry,

the original plaintiff, herein, was at all times since his

succession to the interest of said Murry, in and to said

"Morris G" Lode Claim, ready and willing to make, exe-

cute, and deliver to defendant a deed to said "Morris G"

Lode Claim, and is still ready and willing so to do.

Wherefore plaintiff prays judgment of this Court as

demanded in his amended complaint herein.

FRANK W. GRIFFIN.

By his Attorney in Fact,

R. F. LEiWIS.

•Amendment allowed by the Court to Plaintiff's Reply.
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United States of America, ^
V ss.

District of Alaska. J

K. F. Lewis, being first duly sworn, deposes and says:

I am the attorney in fact of and for Frank W. Griffin,

the plaintiff in the foregoing entitled action. That I

have read the foregoing reply and know the contents

thereof; that the same is true as I verily believe. The

reason why this verification is not made by said Frank

Griffin in person is that all the material allegations con-

tained in said reply are within my own knowledge, and

because the said Frank Griffin is not a resident of nor

resides within the District of Alaska, where I reside, and

and is not now in the said District.

R. F. LEWIS.

Subscribed and sworn to before me this 5th day of

December, 1900.

T. R. LYONS,

Notary Public for Alaska.

Filed Dec. 6th, 1900. W. J. Hills, Clerk.

Service of the within reply by copy admitted at Ju-

neau, Alaska, this 6th day of December, 1900.

MALONY & COBB,

Attorneys for Defendant.
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Umted States District Court for the District of Alaska^

Division No. 1.

FRANK W. GRIFFIN, Successor in

Interest to M. W. MURRY,

vs. No. 390.

AMERICAN GOLD MINING COM-
PANY.

Motion to Place Cause on Civil Docket, etc.

Comes now the plaintiff, by his attorneys, R. F. Lewis

and J. G. Heid, and moves the Court that the above-en-

titled cause be placed upon the civil docket of the above-

entitled court for trial by jury at the term of court being

now held at Juneau, and commencing December 10th,

lO'OO, for the following reasons

:

1. The above action is at issue, an answer and reply

having been filed; 2. Prior to August 18th, 1900, the

Circuit Court of the United States for the District of

Washington had ordered that the record in this cause

be returned to the District Court of Alaska as the said

Circuit Court had no jurisdiction of said cause.

The above motion is based on the affidavit of R. F.

Lewis and the record of the opinion declining to take

jurisdiction found on the official reports of the decisions

of the Circuit Court of the United States for the District

of Washington.

Dated at Juneau, December 11th, 1900.

R. F. LEWIS and

J. G. HEID,

Attorneys for Plaintiff.
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[Endorsed] : No. 390. United States District Court for

the District of Alaska, Division No. 1. F. W. Griffin,

etc., Plff. vs. American Gold Mining Co. Motion. Filed

Dec. 11, 1900. W. J. Hills, Clerk. R. F. Lewis and J. G.

Heid, for Plff.

United States District Court for the District of Alaska^

Division No. 1.

FRANK W. GRIFFIN, Successor in

Interest to M. W. MURRY,

vs.

AMERICAN GOLD MINING COM-
PANY. J

Affidavit of R. F. Lewis.

United States of America,

No. 390.

ss.

District of Alaska

R. F. Lewis, beino; duly sworn, deposes and says that

on or about August 18th, 1900, he was informed by the

clerk of the United States Circuit Court, for the State

of Washington, that said Court had ordered the record

in the above-entitled cause returned to the District Court

of Alaska, and that said record had been forwarded to

the said Alaska Court or clerk thereof; that affiant, after

some inquiries, was informed by the clerk of the above-

entitled District Court that he had the recoo'd of the

above cause in his possession; that during the year 1898,
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the Circuit Court for the District of Washington entered

an order to the effect that it had no Jurisdiction to try

or otherwise dispose of any cases certified from the

Alaska Court to it, because of the disqualification of the

Judge of the Alaska Court to try the same.

R. F. LEWIS.

Subscribed and sworn to before me this 11th day of

December, 1900.

T. R LYONS,

Notary Public for Alaska.

[Endorsed]: United States District Court for the

District of Alaska,, Division No. 1. F. W. Griffin, etc.,

Plff. vs. American Gold Mining Co., Deft. Affidavit.

Filed Dec. 11, 1900. W. J. Hills, Clerk. II. F. Lewis

and J. G. Held, for Plaintiff.

United States District Court for the District of Alaska,

Division No. 1.

FRANK W. GRIFFIN, Successor in

Interest to M. W^ MURRY,
Plaintiff,

^®-
) No. 390.

AMERICAN GOLD MINING COM-

PANY,
Defendant.

Order Placing Cause on Civil Docket, etc.

This matter coming on to be heard on motion of plain-

tiff's attorneys, and the defendant being present by his
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counsel, and it appearing by the affidavit of K. F. Lewis

and by other evidence that the above-entitled cause was

ordered to the United States Circuit Court for the Dis-

trict of Washington, for trial there, owing to the dis-

qualification of the Judge of the District Court of Alaska,

and it appearing that the above Circuit Court heretofore

refused to take jurisdiction of said cause, and ordered

the same returned to this Court, and it appearing that

the above cause it as issue on questions of fact

—

It is hereby ordered that the above-entitled cause be

placed on the civil docket for trial at the present jury

term of this court.

Dated at Juneau, Alaska, this 11th day of December,

1900.

M. C. BROWN,
Judge.

[Endorsed] : No. 390. United States District Court for

the District of Alaska, Division No. 1. F. W. Griffin,

etc. vs. American Gold Mining Co., Deft. Order. Filed

Dec. 11, 1900. W. J. Hills, Clerk. R. F. Lewis and J. G.

Held, for Plaintiff.

FRANK W. GRIFFIN, Successor in

Interest to M. W. :MURRAY,

vs.

THE AMERICAN GOLD MINING
COMPANY. 1

Trial.

And now this cause came on for trial, and both parties

being represented in court by counsel, and a jury having
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been demanded and the fee therefor having been hereto-

fore paid, K. P. Nelson, Charles Goldstine, Charles Christ-

man, Charles Davidson, Charles N. Stewart, T. J. Alex-

ander C. K. Claggett, Charles Haley, John W. Price, and

J. L. Osborne were selected as jurors for the trial of

the above cause, whereupon the panel of jurors became

exhausted, and thereupon a special venire was ordered

for four talesmen to complete the jury in this cause, and

after the return thereof by the United States marshal

forthwith L. Levy and Lon Bradbury were selected as

jurors to complete the jury in this cause; thereupon the

jury, being sworn as by law provided, was excused until

10 o'clock A. M., Tuesday, February 5, 1901.

Dated Monday, Feb. 4, 1901.

In the United States District Court for the District of\

Alaska, Division Nwmher One.

FRANK W. GKIFFIN, Successor in

Interest to M. W. MURRAY,
Plaintiff,

vs.

THE AMERICAN GOLD MINING
COMPANY,

Defendant.

No. 390.

Bill of Exceptions.

Be it remembered that this cause came on regularly

for trial at Juneau, Alaska, on Monday, February the

4th, 1901, at 3 o'clock P. M., before the Honorable Mel-
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ville C. Brown, District Judge for the said District pre-

siding, and a jury which was then and there duly im-

paneled and sworn; the plaintiff appearing by K. F. Lewis

and John G. Held, and the defendant appearing by Ma-

loney & Cobb; and upon the impaneling of the jury and

after a statement of the case to the jury by counsel on

both sides, the said cause was continued until the follow-

ing Tuesday, February 5th, at 10 o'clock A. M., at which

time the following proceedings were had and taken:

In tlie United states District Court, for the District of

Alaska, Division Number One.

FRANK W. GRIFFIN, Successor in

Interest to M. W. MURRAY,
I Plaintiff,

vs.

THE AMERICAN GOLD MINING

COMPANY,
Defendant.

Testimony.

(Tried at Juneau, Alaska, Feb. 4-5, 1901.)

Appearances:

For the Plaintiff, R. F. Lewis, John G. Held.

For the Defendant, Maloney & Cobb.

By Mr. OOBB.- -If the Court please, I desire to pre-

sent a motion before any testimony is taken, which your

Honor will probably wish to have presented in the ab-
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sence of the jury, as it is a question of law arising out

of the pleadings in the case.

(The jury excused.)

1 desire to request at this time and move the Court

for a peremptory instruction that the jury return a ver-

dict for the defendant on two grounds: (1) Is that the

complaint does not state facts sufficient to constitute a

cause of action. (2) The record further shows, and the

pleadings in the case disclose the fact, that if the plain-

tiffs ever had any cause of action, it has been abandoned

and does not exist by reason of a conveyance of the prop-

erty in dispute.

(Motion overruled. Exception.)

By Mr. HEID.—If the; Court please, we now desire to

make application to the Court to amend the reply herein

by inserting a paragraph which is as follows: "That

Frank W. Griffin, substituted for M. W. Murray, the or-

iginal plaintiff herein, was, at all times since his succes-

sion to the interest of said Murray in and to the "Morris

G'- Lode Claim, ready and willing to make, execute, and

deliver to the defendant a deed to the said "Morris G"

claim, and is still ready and willing so to do."

(Objected to by counsel for the defendant as it comes

too late, and also because the same is immaterial. Ob-

jection overruled. Exception.)
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ARTHUE K. DELANEY a witness duly called for

and on behalf of the plaintiff, being first duly sworn,

testified as follows:

Direct Examination.

By Mr, HEID.—What's your name and present resi-

dence? A. Arthur K. Delaney; Juneau.

Q. How long have you resided in Juneau?

A. I came to Juneau to live in the fall of 1888.

Q. Did you know the officers or parties representing

what was known during the year 1891 and 2 as the Silver

Bow Basin Mining Company?

A. Yes, that is, the local officers here.

Q. Was there such a corporation here engaged in

mining or other business? A. Yes, sir.

Q. Where was it operating?

A. In what is called the Silver Bow Basin.

Q. I would like to have you look at this instrument;

please state to the jury what that instrument is, if you

know.

A. Well, its the triplicate of an agreement between

Mr. Murray and Mr. Thomas S. Nowell in behalf of the

Silver Bow Basin Mining Co. regarding some property

in the basin. It was executed in triplicate; Nowell had

one, ^furray another, and I held one in escrow.

Q. Do you recognize whose signature is on that paper,

and can you identify the same?

A. Well, I'm not sufficiently familiar with Mr. Mur-

ray's signature to testify as to that. I am inclined to

think it is. There is no doubt about Nowell's signature

in my judgment, T. S. Nowell, and that's my signature as
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one of the witnesses and Gamel's, who executed it as

notary public, and the blanks are filled in in my hand-

writing.

Q. In this instrument you are named as escrow holder

of these contracts, and the deed for the lode claim in

question? A. Yes, sir.

Q. Did you act in that capacity? A. Yes, sir.

Q. Did you have that executed by Murray to the Sil-

ver Bow Basin Mining Company?

A. Yes, I think I had the deed and contract executed;

that is, the first of the triplicates.

Q. I'll ask you if you know what became of that exe-

cuted copy. A. I do not.

Q. Was it in your possession at one time?

A. It was.

Q. Can you account for its absence in any way?

A. That agreement, I think, and I think the deed,

were together and they were sealed up in an envelope

and endorsed, and when I went down to Everett in mov-

ing my things I must have taken it along and mislaid

it somewhere; at least I am pretty well convinced from

diligent search that I haven't it in my office here now.

Q. Have you looked for it recently? A. I have.

Q. For the purpose of having it here on this trial?

A. I looked for it this morning and made quite ex-

tensive search among files and papers; in my office, and

haven't been able to find it.

By the COURT.—Let me see the paper to which atten-

tion is called (examining). Was this the paper left in

escrow with you, Mr. Delaney?
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A. I don't think this is the one left in escrow. We
each had a copy of the instrument all round ; it was made

in triplicate, and this is one of them.

By Mr. HEID.—Plaintiff now offers in evidence this

document, and asks that it be marked Plaintiff's Exhibit

"A." And the said document is so received and marked,

without objection.

Whereupon counsel for plaintiff read in evidence the

deposition of Garside, which was as follows:

G. W. GAKSIDE, being first duly sworn, testifies as

follows:

(By Mr. LEWIS.)

Q. What is your occupation?

A. United States Surveyor and mininfj engineer.

Q. When did you first come to Alaska?

A. 1894.

Q. Are you familiar with Silver Bow Basin, Alaska,

and the mining claims therein? A. Yes, sir.

Q. When did you first become familiar with the place

and the claims therein? A. 1884.

Q. Do you know a mining claim known as the "Morris

G'' Lode Claim and certain placer claims known as the

Discovery Placer Claims situated in Silver Bow Basin?

A. Yes, sir, I am familiar with the claims mentioned.

Q. Did you not make the official survey for patent for

all of said claims? A. Yes, sir.

Q. When did you first become acquainted with the

"Morris G" Lode Claim?

A. I visited the "Morris G" Lode Claim with Captain

James Carrol in '84.
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Q. When did you make the first survey of the "Morris

G" Lode Claim?

A. I made a private survey in '85 or '86.

Q. Were stakes set at the corners established in that

private survey? A. Yes, sir,

Q. Did you afterwards make an official survey of the

"Morris G" Claim? A. Yes, sir, in 1888.

Q. Were the corners established the same as those

made in your survey of '85 or '86?

A. Yes, sir, they were identical.

Q. Mr. Garside, I hand you a map and ask if you can

identify that map and what it shows?

A. I identify the map as a copy of one now in my
office representing the "Morris G" Lode Claim and sur-

rounding and conflicting claims.

Q. Is that map made from the official survey and the

conflicting claims?

A. Yes, sir, it is made from the official field-notes.

Q. Will you mark on the map the letter "O" the two

western corners of "Morris G" as surveyed in 1885 and

'86 and again in '88?

(W^itness marks in red ink two O's indicating western

corners.)

Q. You were familiar with the owners of the claims

in the Silver Bow Basin, were you not?

A. Yes, sir, most of them.

Q You knew the owners of the Discovery Claim?

A. Yes, sir.

Q. You remember when they made application for

patent for the Discovery Claims?

A. I don't remember that.
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Q, Do you know when they made application for sur-

vey? A. No, but can find out,

Q. Can you state when the official survey was made

and the application for patent within a year or two of

the date.

A. The apiilication for patent was made in the sum-

mer of '88.

Q. Who were the owners of the Discovery Claim at

that time?

A. Henry Coon and two others. He was principal

owner at that time.

Q. Was Henry Co<m familiar with the various mining

claims in Silver Bow Basin at that time, do you know?

A. Yes, sir, the appeared to be.

Q. Did he know the existence of the "Morris G" Lode

Claim? A. I believe he did.

Q. During the summer of '88 did you see the western

stakes of the "Morris G" Lode Claim?

A. Yes, sir, they remained there for several years.

Q. You stated that you placed stakes on the western

end of the "Morris G," did you not?

A. Either in '85 or '88.

Q. Were those stakes standing there in the summer

of '88? A. Yes, sir.

Q. Were they in plain sight? A. Yes, sir.

A. They were well know^n.

Q. Were they well known as the end stakes of the

"Morris G" Lode Claim (north end)?

A. Yes, they were well known and well marked.

Q. How were they marked?
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A. They were marked "Morris G," Post No. 2 and 6.

Q. Mr. Garside, I will call your attention to the map,

heretofore mentioned. Do you notice on that map an

irregular line with dark shading beside it?

A. Yes, sir.

Q. It is marked XXX, is it not?

A. Yes, sir.

Q. You state what the line indicates.

A. It represents the outer rim of a hydraulic pit. In

the year 1895.

Q. Whose hydraulic pit was that?

A. It was the Nowell Gold Mining Company at that

time.

Q. You are perfectly familiar with the dimensions of

that pit from actual measurements made on the ground?

A. Yes, sir.

Q. Does that line represent the pit as it actually ex-

isted at that time, 1895?

A. Yes, sir, that is made from a survey.

Q. How deep was the gravel in that basin from the

eastern line of lot Xo. 80 as shown on this map back to

the little hill or knoll on which the U. S. monument

stood?

(Witness indicating the eastern line of lot No. 80 indi-

cates that the depth is at least fifty feet.)

Q. You notice that on the map part is colored yellow?

A. Yes, sir.

Q. What does that yellow part indicate?

A. That portion of the "Morris G" not in conflict with

other claims. 1
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Q. You know where the location stake of the "Morris

O" Claims was?

A. Yes, sir, it is represented on the plat.

Q. How is it indicated on the map?

A. It is marked N. of L. M. G., a small dot with a

circle around it.

Q. What work or improvements were done on the

"Morris ()" at tliat point, if any?

A. The surface debris were removed about forty feet

long, about six feet wide, four or five feet deep, showing

the quartz in the bottom.

Q. Was the ([uartz in the bottom in the shape of a vein

or lode?

A. Yes, sir, there was some very nice looking galena

rock in the bottom, and it seemed to maintain a uniform

strike or course.

(Plaintiffs offer the map in evidence, which is marked

Exhibit "A" and attached to the deposition.)

Oross-Examined by Mr. COBB, Attorney for Defendant.

Q. Mr. (iarside, how much ground is there in the

"Morris G" Lode not in conflict with other claims?

A. I should judge between six and seven acres.

Q. Do you know the plat that is attached to the an-

swer herein made by my request some little time ago?

A. Yes, sir.

Q. Does; that map show the ":\rorris G" Lode Claim

and the contiguous surveys upon the ground together

with the conflict between them? A. Yes, sir.
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Q. Isn't it a fact that there, the "Morris G" lode is

now located upon the ground and contains less than

seven acres? A. It contains less than seven acres.

G. M. GARSIDE.

G. M. ROSE,

Notary Public for Alaska.
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JOHN G. HEID, a witness, called for and on behalf

of the plaintiff, being first duly sworn, testified as fol-

lows :

Direct Examination.

By li. \\ LF:WIS.—Mr. Held, state your name and resi-

dence. A. John G. Ileid; residence, Juneau.

Q. How long have you resided here?

A. Since the spring of 1885.

(>. Did you know M. W. Murray, the original pladn-

tiff in tills suit? A I did, in his lifetime; yes.

il 1 hand you a paper writing, aunl ask you what it is.

A. That is a general power of attorney executed by

Murray to me as his agent and attorney in fact.

Q. Are you familiar with Mr. Murray's signature and

handwriting? A. 1 am.

C^. I'll ask you to look at this signature attached to

this power of attorney, and I will ask you if that is his

handwriting. A. Yes, sir.

Q. Did he give you that power of attorney?

A. He did.

(The said power of attorney is offered in evidence by

the plaintiff.)

By Mr. COBB.— What is the purpose of this paper?

By Mr. LEWIS.—Simply in line with the offering of

the original contract to show Mr. Heid's authority to ap-

pear for Mr. Murray in carrying out his side of the agree-

ment.

(No objection. Marked Plaintiff's Exhibit "B.")
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By Mr. HEID.—Plaintiff now offers in evidence certi-

fied copy of duplicate of receiver's receipt.

(No objection, and the said paper is marked Plaintiff's

Exhibit ''C")

(Counsel for plaintiff also offer in evidence a certified

copy of the notice of location of ''Morris G" Lode Claim

in dispute.)

(No objection, and the said paper is marked Plaintiff's

Exhibit "D.")

JOHN G. HEID recalled.

Direct Examination,

By Mr. LEWIS.—Mr. Heid, you stated you were attor-

ney for Mr. Murray, did you not? A. Yes, sir,

Q. What, if any, transactions did you have with ref-

erence to the "]\Iorris G" Mining Claim in behalf of Mr.

Murray along about 1890 or 1891?

A. I had a copy of that triplicate contract which I

introduced in evidence here, and under instructions

from Mr. Murray, as soon as I obtained a receiver's re-

ceipt for the land from the land office, I tendered it to

the Nowell Company and made a demand upon them

for the payment of the first five thousand dollars on th*^

first day of June, 1892. They declined to make the pay-

ment. On the following August I made another demand

for the twenty thousand dollars due under the contract,

which was also declined and refused. I made a tender

to them in writing; and also with respect to the instruc-

tions as given to the commissioner of the general land

office, I had the patent issued in the name of the Silver
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Bow Basin Mining Company. And in all respects, I car-

ried out everything required to be done by the provisions

of that contract.

(Counsel for defendant objects to conclusions of the
witness.)

(Objection overruled. Exception.)

Q. 1 hand you a paper, and ask you to state to the
jury what that is, Mr. Ileid?

A. This ia a tender in writing I made to the Silver
Bow Basin .Alining Company of the receiver's receipt, and
also a demand for the first payment of five thousand dol-
lars of June 1st, 1892, a duplicate original of the one
served on them.

(^ When you made that demand, were you nttiug
for Mr. Murray as his attorney?

A. I was acting as his agent and attorney in fact.

(Counsel for the plaintiff now offers said paper in evi-

dence.)

(No objecti(m, and the same is received in evidence and
marked Plaintiff's Exhibit "E.")

Q. How long did you say you have been in Alaska
and a resident of Juneau?

A. Between sixteen and seventeen years.

Q. When did you first become familiar with the Silver

Bow Basin, if at all? A. In the summer of 1885.

Q. Were you familiar with the different mining

claims in the basin about the year 1885 and then on to

1889?

A. Yes, sir, a general knowledge, and some of them

quite well.
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Q. Were you familiar with the claim known as the

"Morris G" Lode Claim and Discovery Placer Claims?

A. Yes.

Q. Do you know who the owners of the Discovery

Placer claims in 1888 were?

By the COURT.—What is the purpose of that Mr.

Lewis?

By Mr. LEWIS.—I will state to your Honor that the

purpose of this is to show that the owners of Discovery

Placer Mining Claims in 1888, when they applied for

patent, knew of the existence of the "Morris G" Lode

Claim, and knew their claims conflicted with the "Morris

G" Lode Claim, and I desire to bring this knowledge

home to them. x\nd that the Secretary of the Interior,

in refusing to grant a patent for the "Morris G" Lode

made a mistake of law which can be corrected in the

courts.

(Objected to by counsel for defendant as irrelevant

and immaterial.)

(Objection overruled. Exception.)

A. Henry Coon, Dan Campbell, and I'm not certain

but Greer and Hepner, had an interest in it—that's my

recollection—in 1888.

Q. State, if you know, whether either or any of those

owners you have mentioned, or—state if you know,

whether Henry Coon was familiar prior to 1888 with the

lines of the discovery placer claims in the basin?

A. Yes, he was.

Q. Was he familiar, and if you know state, with the

lines of the "Morris G" Claim?



Tlie American Gold Mining Company. 87

A. Well, be was where it conflicted with the dis-

covery placer claims; I don't know as to his knowledge

up the hill.

Q. State if you know whether or not Henry Coon

knew of the location of the northwest end stakes of the

''Morris G" Lode Claim prior to the summer of 1888?

A. Oh, yes; it was right on an open flat; everybody

saw it that went up there.

Q. Then, Mr. Held, you would state positively that

Henry Coon, one of the owners of the discovery placer

claim, knew, ])rior to the summer of 1888, of the exist-

ence of "Morris G" I^de Oaim, and that it conflicted

with the discovery claims? A. Yes.

No cross-examination.

R. F. LEWIS, a witness duly called on behalf of plain-

tiff, being first duly sworn, testified as follows:

Direct Examination.

By Mr. IIEID.—Mr. Lewis, look at this paper and see

if you recognize it. A. Yes, sir.

Q. By whom is that signed?

A. That's signed by Martin W. Murray.

Q. Do you know the signature to be that of Mr. Mur-

ray? A. I do.

Q. I'll ask you if you know about what time this

document was executed or signed by Mr. Murray.

A. Sicned during the summer of 181>4.

(Counsel for plaintiff now offer said document, being

entitled an assignment of Cause of Action, Murray to

Griffin. Objected to as irrelevant, and has no bearing
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upon the case. It appears to be an assignment to

Thomas Sl Nowell.)

(Objection sustained. Exception.)

Q. Mr. Lewis, look at that paper, and state what that

is.

A. That's a certified copy of a power of attorney.

Q. To whom? A. Frank W. Griffin to myself.

(The said paper writing is now offered in evidence by

counsel for plaintiff. Objected to as irrelevant and im-

material.)

(Objection sustained. Exception.)

Q. Now, JNIr. Lewis, have you ever been up in the

basin since the date of the contract made between Mur-

ray and the Silver Bow Basin Mining Company?

A. Yes, sir.

Q. Have you been on the ground in controversy here

in this suit—no, not the ground in controversy, but out

of which this action arose? A. Yes, sir.

Q. Do you know the lines of the "Morris G" Lode

Claim? A. Yes, sir.

Q. And also the lines of the discovery claims?

A. Those lines where they conflict with the "Morris

G" I know.

Q. What, if anything, did either the Silver Bow Bagin

Mining Company, or the Nowell Company or the Ameri-

can Gold Mining Company, do with reference to enter-

ing upon any of the surface grounds of the "Morris G"

Mining Claim and working the same?

A. They went upon the "Morris G" Mining Claim

—
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(Objected to as irrelevant, incompetent, and imma-

terial.)

(Objection overruled. Exception.)

A. They went upon that gTOund—the Nowell Gold

Mining Company was operating in the basin at the time,

and they went upon the "Morris G" Claim and removed

therefrom a large amount of gold-bearing gravel from

it; they not only went upon the part in conflict with the

discovery claims, but went upon a part of the "Morris G"

in conflict with no claim whatever.

Q. I will ask you to look at this map, and see if you

can point out on that map to the jury where this work

was done by the Nowell Gold Mining Company upon

the "Morris G'' Claim?

By the COURT.—Are you trying to prove a trespass

upon the ground?

By Mr. HEID.—We are trying to prove the issues in

the case, if the Court please.

A. You see the dark line that goes around there like

that (illustrating); now, here's a yellow piece of ground,

marked yellow on the map, that is the portion of the

"Morris G" not in conflict with any other claim what-

ever. Well, they went on, in the summer of 1895, this

part included between this dark line here, and that line

there, that triangle there which is undisputed ground,

not claimed by any one except the "Morris G."

By the COURT.—How much ground is included in that

triangle?

A. That triangle is about two hundred by three hun-

dred feet, I should estimate it; and I should estimate
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that they removed sixty thousand yards of gravel on an

estimate of about^—well, sixty thousand yards is what

they removed.

Q. Did you at any time represent Mr. Griffin in this

matter? A. Yes, sir, I have for several years.

By the COURT.—That will do on that proposition.

You have already offered in evidence a power of attor-

ney which has been ruled out.

(Exception.)

Q. Do you know whether Mr. Griffin at any time and

at all times has stood ready and willing to carry out the

contract made by Murray his predecessor in interest, and

the Silver Bow Basin Company?

A. I do know that he has.

(Objected to as irrelevant and immaterial.)

By the COURT.—You are asking him to state a con-

clusion entirely; not asking what he knows about it, or

for any fact whatever.

Q. Well, how do you know that he always stood

ready and willing?

By the COURT.—Let him state what he knows about

that matter. He can't state anything as agent because

there is mo evidence of agency.

Q. Well, what, if anything, do you know of the trans-

action between Mr. Griffin and the Now ell Gold Mining

Company arising out of the contract o^riginally made be-

tween Murray and the Silver Bow Basin Company?

(Objected to as irrelevant and immaterial.)

(Objection overruled. Exception.)
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By the CX)URT.—I may state to counsel right now as at

any time: You have alleged certain facts as to Murray

and his contract with this company, and by agreement

between counsel Mr. Griffin has been substituted in the

case for Mr. Murray. In other words, he now stands

in Mr. Murray's shoes. What could have been proved

as to the conduct of Mr. Murray may be proved in this

case, and nothing outside of that. What rights Mr. Grif-

fin has or if he ever had any is not plead in this case,

and can't be proved. The substitution simply places him

in the shoes of the other man, and you cannot prove any-

thiug except what existed under the contract with Mur-

ray. At least that's my view of the law of the case.

(Counsel f(tr i)laintifi' excepts.)

A. In the suimncr of lsj>4 nr 1895, I am almost cer-

tain, in fact very positive it was in 1895, I went to Mr.

Thomas S. Nowell, the i)resideut of the Nowell Gold

Mining Company, and Mr. Fred N<»well was there also;

and we, or, rather, Mr. Griffin, offered to carry out his

side of the contract—that is, to let them have the "Mor-

ris G" I><Kle Claim if they were willing to pay the twen-

ty-five thousand dollars. And they refused to do it.

(Counsel for defendant object to the statement of the

witness, and ask that it be stricken out as irrelevant and

immaterial.)

(Motion overruled. Exception.)

Q. Uow much money was paid to the Government for

the "Morris G" Lode Claim?

(Objected to as irrelevant and immaterial. Objection

sustained. Exception.)
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Q. Has any part of the money that has been paid to

the United States Government by Murray for the "Morris

G" Claim ever been returned to him?

(Objected to as irrelevant, incompetent and immate-

rial.)

(Objection sustained. Exception.)

Q. I haiifi you a paper; is that the deed to the Nowell

Gold Mining Company? Look at this instrument and

state what it is Mr. Lewis.

A. That's a certified copy of a deed from the Silver

Bow Basin Minins; Company and the Nowell Gold

Mining Company and a certified copy of an agree-

ment of the Nowell Gold Mining Company to as^

sume the liability, and debts, and so forth of the Silver

Bow Basin Mining Company.

(The said instrument is now offered in evidence by

counsel for plaintiff. Counsel for defendant objects to

the same as irrelevant and immaterial; this property in

controversy is not embraced in it, and it cannot affect

the case in the least.)
;

(Objection overruled. Exception.)

Q. Now, Mr. Lewis, look at this paper, and state what

that is.

A. Well, that is a certified copy of a record of change

of name of the Nowell Gold Mining Co. and also change

of capital stock.

By the COURT.—^Mr. Stenographer, you may make this

memorandum. I admit the deed offered in evidence

from the Silver Bow Basin Mining Company to the

Nowell Gold Mining Company, but not the paper at-

tached to it, which forms no part of the deed.
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(Plaintiff excepts. Part ruled out marked Plaintiff's

Identification No. 2.)

Q. Mr. Lewis, was any part of this purchase price of

twenty-five thousand dollars paid to Mr. Murray in his

lifetime, or to his successor in interest, Mr. Griffin?

A. No, sir.

Q. And the sum of twenty-five thousand dollars is

still due and owing under that contract?

(Objected to as calling for a conclusion of law.)

(Objection sustained. Exception.)

By Mr. HEID.— Let the record show that Frank W.

Oriffin now tenders to the defendant the American Gold

Mining Company a deed for the ''Morris G" Ix)de Claim

as described in the contract and original agreement, con-

taining thirteen acres, and also offers to attach |25.00 in

U. S. Documentary stamps according to law on said

deed.

By Mr. COBB.—Defendant don't want your deed as

you haven't got thirteen acres to deed to us, and we want

no contract with you.

By stipulation of counsel, a certain decision of the

commissioner of the general land office is received in

evidence, and marked Plaintiff's Exhibit "I."

Plaintiff then requested the Court to submit the fol-

lowing specific questions to the jury, to be answered

by them, to wit:

1. ^^'as the "Morris (J' hxle or veiu in existence at

the date of the application for patent for the "Discovery

Placer Claims,*' situated in Silver Bow Basin, Alaska?

2. If so, was the "Morris G" lode or vein known to
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exist within the boundaries of said Discovery Placer

mining claims, at the date of the application for a U. 8.

Patent for said Discovery Placer claims?

(Counsel for defendant objected to the request of plain-

tiff to submit the foregoing questions to the jury, on the

ground that the defendant could not be required to ac-

cept a title to the "Morris G" Lode which was in dispute,

and which would compel the defendant to maintain an

action to clear the title of such dispute; and on the

further ground that the questions above are incompetent

and immaterial. The Court denied the request of plain-

tiff to submit the foregoing above set forth questions,

whereupon the plaintiff then and there excepted to the

ruling of the Court, which exception was allowed to

plaintiff by the Court.)

Instructions to the Jury.

Gentlemen of the Jury: I am requested by the de-

fendant in this case to instruct to return a verdict for

the defendant and this instruction I give you.

It is the opinion of the Court that there is no question

of fact to be submitted to the jury in this case under the

pleadings and the evidence that has been offered. It

is evident that the parties plaintiff' undertook to con-

vey to one of these corporations some thirteen acres of

mining lands, giving the metes and bounds of the prop-

erty, for which the other party was to pay in two differ-

ent installments the full sum of twenty-five thousand

dollars. It is in evidence that the Department of the

Interior, in passing upon the rights of these parties who

undertook to convey, has patented to other parties some-
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thing near seven acres of the thirteen, leaving six acres

and a fraction remaining for which these plaintiffs

might receive a patent and might convey by proper con-

veyance to the other parties.

It is possible that in a proper case, properly brought,

a Court might order a conveyance of this property for

some portion of the consideration money originally

agreed upon; but that could only be upon proof of the

value of tlie land that is excluded from the patent and

the amount that was agreed to be conveyed, and other

proper evidence, sustaining a case that might be made.

This case does not present any such issues either in

the pleadings or under the evidence. It simply appears

that the whole purchase price of $25,000 was to be paid

for thirteen acres of land; that that quantity of land has

not and cannot be conveyed by the plaintiff; that the

contract stands as a whole, and must be performed as a

whole or not at all. So that, as the case stands here the

plaintiff is not in a position to complete their contract,

and therefore not in a position to recover in this action.

There are many other questions that I might comment

upon in this case under the evidence, but I refrain from

doing so, and I simply instruct you to return a verdict

for the defendant. You may select one of your number

as foreman where you sit, and direct him to return a

verdict for the defendant in this case and sign it.

To which instruction, in so directing the jury to re-

turn a verdict for the defendant, the plaintiffs except.
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PRANK W. GRIFFIN, Successor in In-

terest to M. W. MURRAY,

vs.

AMERICAN GOLD MINING COM- \

PANY.
/

Trial (Continued).

And now, on this day, came the jury heretofore im-

paneled and sworn in the above-entitled cause; came

also the parties to this cause and their attorneys, and the

following proceedings were had. A. K. Delaney, R. F.

Lewis., and John G. Heid were sworn and testified on be-

half of the plaintiff and thereupon the plaintiff rested

his cause, whereupon counsel for defendant made his

motion to the effect that the Court peremptorily in-

struct the jury to return their verdict for the defendant,

and after argument had thereon, and the Court being

fully advised in the premises, granted said motion, and

thereupon the jury, in obedience to the Oourt'si instruc-

tions so given, returned their verdict for the defendant,

which is in words and figures, to wit:
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F. W. GRIFFIN

vs.

AMERICAN GOLD MINING COM-

PANY.

Verdict.

We, tlie jury selected, impaneled, and sworn in the

above-entitled cause find for the defendant.

J. L. OSBORNE,

Foreman.

And thereupon the jury was excused from further con-

sideration of this cause.

Dated February 5, 1901.

Plaintiff's Exhibit "'A."

AGREEMENT.

Murray with Silver Bow^ Basin Co.

(Drawn in Triplicate.)

Articles of agreement, made and entered into this 21st

day of August, 1891, by and between Martin W. Murry,

of Juneau, Alaska, party of the first part, and the Silver

Bow Basin Mining Company, a corporation duly organ-

ized under the laws of the State of Maine, party of the

second part, witnesseth:

That the said party of the first part, for and in consid-

eration of the covenant hereinafter set forth to be per-

formed by the party of the second part, and also in con-

sideration of the sum of twenty-five thousand dollars, to
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be paid to him by the party of the second part as here-

inafter set forth, hereby covenants and agrees with the

said party of the second part to sell unto it that certain

mining lode claim known as the "Morris G," situated in

the Harris Mining District in the District of Alaska, for

a full description of which reference is hereby made to

the deed of the party of the first part to the party of the

second part of even date herewith, conveying said prem-

ises and also to the field-notes of the United States Dep-

uty Surveyor as set forth in the application of the party

of the first part for a United States patent to said lands

known as the "Morris G," which application bears date

the 13th day of August, 1891. And the said party of

the first part further covenants and agrees to prosecute

said application for a patent in the land office to a final

determination, and upon the issuance of a receiver's re-

ceipt for said gTound on said application for a patent

and upon payment of the sum of twenty-five thousand

dollars as hereinafter set forth, the party of the first

part hereby covenants and agrees that the deed herein-

before mentioned and set forth, which by agreement of

parties is placed in escrow in the hands of A. K. Delaney,

shall be forwarded together with such receiver's receipt

to the commissioner of the general land office at Wash-

ington with any necessary instructions of the party of

the first part, to the end that the patent for the said

"Morris G" Lode may be issued to the party of the sec-

ond part.

For and in consideration of the covenants hereinbefore

set forth, to be performed by the party of the first part,



A)nerican Gold Mining Company. 99

the party of the second part hereby agrees to purchase

of the party of the second part the mining lode claim

known as the "Morris G," and pay for the same the sum
of twenty-five thousand dollars, as follows, to wit: Five

thousand dollars on the 1st day of June, 1892, and twen-

ty thousand dollars on the 1st day of August, 1892, pro-

vided that on the 1st day of June, 1892, the said party

of the first part shall have successfully prosecuted in

the land office his application for a patent for said prem-

ises, and shall have come into possession under and by

virtue of said proceedings in the land office of a re-

<eiver's receipt, equivalent to a patent for said claim,

but in case the parly of the first part shall not have re-

ceived said receiver's receipt by the 1st day of June,

1892, then the whole sum of twenty-five thousand dol-

lars shall be payable on the 1st day of August, 1892,

provided as before that the party of the first part shall

have successfully prosecuted his application for a patent

for said premises and obtained the said receiver's re-

ceipt. And it is further agreed that in case the pro-

ceedings in the land office upon said application for a

patent shall not have been perfected, and the said re-

ceiver's receipt issued by the 1st day of August, 1892,

the party of the second part hereby agrees at any time

within (me year from said date to pay the said partj' of

• the first i)art the sum of twenty-five thousand dollars,

the full consideration price of said premises, whenever

within that time the said party of the first part shall de-

liver to the party of the second part such receiver's re-

ceipt, together with the deed above mentioned, and the

said necessary instructions to the general land office.
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whereby the patent to the said premises may be issued

by the general land office to the party of the second part.

This agreement is drawn in triplicate and collateral

thereto a deed of the party of the first part, conveying

the said premises to the party of the second part, de-

scribing said premises by field-notes of the United States

surveyor, as set forth in said application for patent and

containing the usual covenants of warranty, and which

Kuid deed, together with one triplicate of this agreement,

is placed in the hands of A. K. Delany, iUj, accordance

with the terms of this agreement, or returned to the said

party of the first part in case such agreement is not

finally perfected and carried out, and one triplicate of

this agreement is delivered to each of the parties hereto

respectively.

In witness whereof, the parties hereto have hereunto

set their hands and seals the day and year first above

written.

M. W. MURRY.
SILVER BOW BASIN MINING CO.

By its President,

;
T. S. NOWELL.

Witnesses

:

A. K. DELANEY.
A. H. GAMEL.

United States,
y ss.

District of Alaska, j

Be it remembered that on this 21st day of August,

1891, personally appeared before me the undersigned, a
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notary public in and for the District of Alaska, the

above-named >I. W. Murry and Thomas S. Nowell, the

president of the Silver Bmv Basin Mining Company,

known to me to be the persons who executed the forego-

ing agreement, and acknowledged that they executed the

same freely and voluntarily for the uses and purposes

therein mentioned.

In testimony whereof, I have hereunto set mj^ hand

and affixed my official seal the day and year in this cer-

tificate first above written.

ALFRED II. (JAMEL,

Notary Public for Alaska.

Plaintiff's Exhibit "B."

POWEK OF ATTOKNEY.

(General.)

Martin W. Murry to John (1. lleid.

Dated Oct. 9th, 1889.

Know all men by these presents, that I, Martin W.

Murry, of Douglas Island, District of Alaska, have

made, constituted, and appointed, and by these presents

do make, constitute, and api)oint John G. Heid, of Ju-

neau, District aforesaid, my true and lawful attorney for

me and in my name, place, and stead, and for my use

and benefit, to ask, demand, sue for, recover, collect,

and receive all such sums of money, debts, dues, ac-

counts, legacies, bequests, interests, dividends, annuities

and demands whatsoever as are now or shall hereafter

become due, owing, payable, or belonging to me and

have, use and take all lawful ways and means in my
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name or otherwise, for the recovery thereof, by attach-

ments, arrests, distress or otherwise, and to compromise

and agree for the same, and acquittances and other suffi-

cient discharges for the same, for me and in my name,

to make, seal and deliver; to bargain, contract, agree

for, purchase, receive and take lands, tenements, heredi-

taments, and accept the seisju and possession of all

lands, and all deeds and other assurances, in the law

therefor, and to lease, let, demise, bargain, sell, remise,

release, convey, mortgage and hypothecate lands, tene-

ments, and hereditaments upon such terms and condi-

tions, and under such covenants, as he shall think fit.

Also, to bargain and agree for, buy, sell, mortgage, hy-

pothecate, and in any and every way and manner deal in

and with goods, wares, and merchandise, choses in ac-

tion, and other property in possession or in action, and to

make, do, and transact all and every kind of business of

what nature and kind soever, and also for me and in

my name, and as by my act and deed, to sign, seal, exe-

cute, deliver and acknowledge such deeds, leases, and

assignments of leases, covenants, indentures, agree-

ments, mortgages, hypothecations, bottomries, charter-

parties, bills of lading, bills, bonds, notes, receipts, evi-

dences of debt, releases and satisfaction of mortgage,

judgment, and other debts, and such other instruments

in writing of whatever kind and nature as may be neces-

sary or proper in the premises.

Giving and granting unto my said attorney full power

and authority to do and perform all and every act and

thing whatsoever, requisite and necessary to be done in
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and about the premises, a« fully to all intents a:nd pur-

poses as I might or could do if personally present, here-

by ratifying and confirming all that my said attorney

HhaJl lawfully do or cause to be done by virtue of these

presents.

In witness whereof, I have hereunto set my hand and

seal the ninth day of October, one thousand eight hun-

dred and eighty-nine.

M. W. MURRY.

Signed, sealed, an<l delivered in the presence of:

n. J. LANG.

R. M. BRADFORD.

State of California,

City and County of San Francisco.
ss.

I, Geo. T. Knox, a commissioner of deeds for the state

of Oregon, duly commissioned and qualified, residing in

the citv' and county of San Francisco and Sta>te of Califor-

nia, do hereby certify that on the ninth day of October,

in the year of our Ix)rd one thousand eight hundred and

eighty-nine, before me personally appeared Martin W.
Murry, known to me to be the individual described in,

whose name is subscribed to, and who executed the an-

nexed instrument, and he acknowledged to me that he

executed the same as his act and deed, freely and volun-

tarily, and for the uses and purposes therein mentioned-

In witness whereof I have hereunto set my hand and

affixed my official seal at my office in said city and
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county of San Francisco, the day and year last above

written.

GEO. T. KNOX,
Commissioner of Deeds for the State of Oregon in and for

San Francisco, California.

Plaintiff's Exhibit "C."

(Receiver's Rcpt. Morris G Lode Claim.)

Duplicate.

(4—145)

N. RECEIVER'S RECEIPT.

(Duplicate to be Given the Purchaser.)

Mineral Entry No. 39.

Lot No. 97.

United States Land Office at Sitka, Alaska,

May 10, 1892.

Received from Martin W. Murry the sum of sixty-five

dollars, the same being payment in full for the area em-

braced in that mining claim known as the "Morris G"
lode or vein, section designated as lot No. 97, said lot No.

97 extending fifteen hundred feet in length along said

"Morris G" vein or lode, expressly excepting and exclud-

ing from this sale and entry all that portion of the

ground embraced in mining claims or surveys designated

as lots Nos. 41 and 42, to wit: 245-100 acres embraced in

said lot No. 41, and 5.21-100 acres embraced in said lot

No. 42; and also that portion of any vein or lode the top

or apex of which lies inside of said excluded ground;

said lode claim as entered embracing 13 acres in the
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Harris Mining District, and District of Alaska as shown

by the survey thereof.

$65.00 N. R. PECKENPAUGH,
Receiver.

RECEIVER'S RECEIPT.

"Morris G" Lode Claim, Harris Mining District, Alaska,

Lot No. 97.

District of Alaska,
^
> ss.

Juneau Recording Dist.
J

The within instrument was filed for record at 10

o'clock A. M., May 12, 1-892, and duly recorded in book

"O," on page 80, of the records of said District.

W. R. HOYT,

District Recorder.

United States of America, ^
> ss.

District of Alaska. J

1, Iliraiu II. Folsom, United States commissioner at

Juneau, Alaska, and ex-officio recorder for the Juneau

Recording District, Di.^trict of Alaska, hereby certify

that the foregoing instrument is a true, correct, and

complete transcript of the record, and of the whole

thereof, as the same is found in book "O" of Deeds, at

page 80 of the records of the said Juneau Recording Dis-

trict.

In witness whereof, I have hereunto set my hand and

official seal this 18th day of December, A. D. 1900.

HIRAM H. FOLSOM,

United States Commissioner and Ex-Officio Recorder of

said Juneau Recording District.
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Plaintiff's Exhibit "D."

(Loc. Notice. Morris G Lode Claim.)

NOTICE

B of Recs.

12 67.

I, the undersigned, having complied with chapter six,

title thirty-two (32), of the Revised Statutes of the United

States and Mining Laws of Harris District, Alaska Ter-

ritory, do locate 1,500 linear feet on this vein or lode de-

scribed as follows: Beginning at this stake and notice

and running 750 feet in a southeasterly and 750 feet in

a northwesterly direction, together with three hundred

feet (300) on each side for milling and mining purposes,

together with all dips, spurs, angles, veins, or lodes with-

in the boundaries of said lines, end lines and side lines

properly staked.

This lode to be known as the "Morris G" Mine.

Dated on the ground June 4th, 1881.

M. W. MURRY.

June 6th, 1881.

R. DIXON,

Recorder.

Witness

:

ANDY MULHEM.
JOHN MAHER.
COLIN McPHAIL.
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United States of America,
^
y ss.

District of Alaska. J

I, Hiram H. Folsom, United States commissioner at

Juneau, Alaska, and ex-officio recorder for the Juneau

Recording District, District of Alaska, hereby certify

that the foregoing instrument is a true, correct, and com-

plete transcript of the record, and of the whole thereof,

as the same is found in book "B" or "2" of Lodes, at

page 67 of the Records of the said Juneau Recording

District.

In witness whereof, I have hereunto set my hand and

official seal this 18th day of December, A. D. 1900-

HIRAM H. FOLSOM,

United States Commissioner, and Ex-Officio Recorder

for the Juneau Reconling District.

Plaintiff's Exhibit "G."

Nf/nCE TO NOWELL.

(Duplicate Original.)

To the Silver Bow Basin Mining Company, a corpora-

tion organized and existing under the laws of the State

of Maine, and engaged in mining in the District of

Alaska, its successors and assigns.

In accordance with the agreement made and entered

into the 21st day of August, 1891, by and between Mar-

tin W. Murry, of the one part, and the said Silver Bow

Basin Mining Company, of the other part, for the sale

and purchase of the "Morris G" Lode Mining Claim, sit-

uated in Silver Bow Basin, Harris Mining District, and
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District of Alaska, the said Martin W. Murry hereby

exhibits to the said Silver Bow Basin Mining Company,

its successors and assigns, the receipt of the receiver of

the United States land office, at Sitka, Alaska, for the

payment of the said Murry, of the land embraced in

the said "Morris G" Lode Claim, the same being the re-

ceiver's receipt he novr deposits with A. K. Delaney, Esq.,

the holder of the warranty deed, in escrow, executed by

said Murry to said Silver Bow Basin Mining Com-

pany, conveying the said "Morris G" Lode Claim, and in

said agreement mentioned and referred to; and the said

Murry declares himself ready and willing to carry out

and perform the stipulations of said agreement in every

particular, and hereby makes the demand upon said Sil-

ver Bow Basin Mining Company, for the payment of the

first installment of the purchase price, to wit, the sum of

five thousand dollars, to be paid to said Murry by said

Silver Bow Basin Mining Company, on the 1st day of

June, 1892, as in said agreement provided.

Executed in duplicate, and dated Juneau, Alaska,

June 1st, 1892.

MARTIN W. MUBRY,

By JOHN G. HEID,

His Agent and Attorney in Fact.
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Plaintiff's Exhibit '"H."

Silver Bow Basin Co. to Nowell Gold Mg. Co.

DEED.

Silver Bow Basin Mining Co. to Nowell Gold Mining Co.

District of Alaska,
^

Juneau Recording Dist. J

The within instrument was tiled for record at 10:30

o'clock A. M., January 7th, 1892, and duly recorded in

Book "N" on page 738 of the records of said District.

W. K. HOYT,

District Kecorder.

This indenture, made this fourteenth day of December,

in the year of our Lord one thousand eight hundred and

ninety-one, by and between the Silver Bow Basin Mining

Company, a corporation, duly organized under the laws

of the State of Maine, and having a place of business at

Portland therein, party of the first part, and the Nowell

Gold Mining Company, a corporation duly organized

under the laws of the said State of Maine, and having a

place of business at said Portland therein, party of the

second part.

Witnesseth: That the said party of the first part, for

and in consideration of five dollars lawful money of the

United States of America, of the assumption by said

party of the second part of all debts and liabilities of

said party of the first part as per written agTeement to

that effect of this date executed and delivered, and other

good and valuableconsiderationsto it inhandpaid bysaid
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party of the second part the receipt for all of which in

full is hereby acknowledged, does hereby give, grant,

bargain, sell, convey, remise, release, quit-claim, assign,

transfer, set over and confirm unto said part of the sec-

ond part its successors and assigns, all its mines, prop-

erty, rights, interests, and assets of every name and

nature whatsoever, real, personal and mixed, including

its mining properties and claims situated in and near

Silver Bow Basin, Harris Alining District, in the territory

of Alaska and known as the "Dunn & Williams" Claims,

"Discovery Claims," "88" Claim, "Charlotte" Claim, Lots

81, 82, i83, 84, 85, 86 in Little Basin, commonly known as

"Specimen" Basin. "Little Basin" Claims, "Gold Creek"

Claims, "Outlet" Claims, "Canon" Claims, "Harkrader"

Claims; also all the water rights and properties known

as "Granite Creek" water rights, "Gold Creek" w^ater

rights, "Dix" water rights, "Bulger Hill;" and "Hark-

rader" water rights and "Quartz Gulch" water rights,

together with all the veins, lodes, dips, spurs, and angles,

and all metals, ores, gold and silver bearing quartz, rock,

ledge, stones, float quartz, gravel and earth therein and

thereon, for both quartz and placer or hydraulic mining,

and all rights, privileges, and franchises thereto apper-

taining or therewith usually had and enjoyed; and also

all and singular the tenements, hereditaments, and ap-

purtenances thereto belonging or in anywise appertain-

ing, and rents, issues, and profits thereof, and also all the

estate, right, title, interest, property, possession, claim,

and demand whatsoever in law and equity of said party

of the first part of, in, or to said premises and every
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part thereof; also all buildings, mills, tunnels, hydraulic

pipes, aqueducts, flumes, sluices, appliances, tools, im-

plements, and machinery, and any and all property

rights and interests of said party of the first part wher-

ever found or situated, all subject, however, to a mort-

gage to the International Trust ('ompany, trustee to se-

cure the payment of one hundred thousand dollars of

bond^s with coupons amended, dated Sei>t. 2, 1889, which

encumbrance is to be assumed and paid by the party of

the second part according to its agreement in writing

above mentioned. To have and to^ hold, all and sinjxular,

the premises, ixroperties, rights, interests, and assets, to-

gether with all appurtenances and privileges thereto

appertaining unto the said piu-ty of the second part, its

successors and assigns forever.

In witness whereof, the said Silver Bow Basin Mining

Company, party of the first part, has caused these pres-

ents to be subscribed in its corporate name and sealed

with its corporate seal by Albert C. Howard, its treas-

urer, the day and year first above written.

SILVER BOW BASIN MINING COMPANY.
By ALBERT C. HOWARD,

[Silver Bow Basin Mining rn„^„^
Co. Incorporated i«88.

J
ireasurer.

Boston, Dec. 14, 1891.

Personally appeared the above-named Albert C. How-

ard, treasurer, and acknowledged the above deed to be

the free act of the Silver Bow Basin Mining Company.

Before me, WILLIAM E. SPEAR
> Notary Public.
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United States of America, "^

> ss.

District of Alaska. J

I, Hiram H. Folsom, United States Oommissoner at

Juneau, Alaska, and ex-officio recorder for the Juneau

Recording, District, District of Alaska, hereby certify

that the foregoing instrument is a true, correct, and

complete transcript of the record, and of the whole there-

of, as the same is found in Book "N" or "8" of Deeds,

t pfir^e 738 of the records of the said Juneau Recording

District.

In witness whereof, I have hereunto set my hand and

official seal this 18th day of December, A. D. 1900.

' HIRAM H. FOLSOM,

United States Commissioner and Ex-officio Recorder of

said Juneau Recording District.

Plaintiff's Identification No. 2 (Ruled out).

This memorandum of agreement made and executed

by and between the Nowell Gold Mining Company, a cor-

poration duly established under the laws of the State

of Maine, party of the first part, and the Silver Bow Basin

Mining Company, a corporation duly established under

the laws of Maine, party of the second part, witnesseth:

That whereas, the said party of the second part has

this day, in accordance with the votes of its stockholders

at a meeting thereof duly called and held, executed and

delivered unto said party of the first part a transfer and

conveyance of all and singular the property, rights, and

assets of the said party of the second part, for the con-

sideration, among others, that all debts and liabilities
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of said last-named party should be assumed and paid by

the said first name<l party:

Now, therefore, the party of the first part, in consid-

eration of said transfer and conveyance, the proper exe-

cution, delivery, and receipt whereof is hereby acknowl-

edged, does hereby covenant and agret? with tlie said

party of the second part to assume, and hereby does as-

sume, all contracts, debts, and liabilities now existing

and owing by said last-named party, whether the same

are now ujalured and payable or to become so in the

future, including herein among other liabilities the one

hundred thousand dollars mortgage bonds and unpaid

coupons thereto annexed, dated Sept. 2, 1889, and secured

by a mortgage to the International Trust Company of

Boston, trustee, of the same date, and that it will per-

form, pay, settle, discharge, and hold said part^' of the

second part harmless from all such contracts, debts and

liabilities.

In witness whereof, the said Nowell Gold Mining Com-

pany, party of the first part, has caused this instrument

to be signed in its corporate name and sealed with its

corporate seal by Albert C. Howard, its treasurer, thereto

duly authorized this fourteenth day of December, 1891.

[Seal] THE NOWELL GOLD MINING COMPANY.
By ALBERT C. HOWARD,

Treasurer.

Boston, Dec. 11, 1891.

Personally appeared the above-named Albert C How-

ard, treasurer, and acknowleged the within deed to be

the free act of the Nowell Gold Mining Company.

Before me, WILLIAM F. SPEAR,
[Notarial Seal] Notary Public.
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District of Alaska,
]

1^ ss.

Juneau Recording District.
J

The within instrument was filed for record at 11:30

o'clock, A. M., January 7th, 1892, and duly recorded in

book *'N" on page 741 of the records of said District.

W. R. HOYT,

District Recorder.

United States of America,

District of Alaska,

I, Hiram IT. Folsom, United States Commissioner at

Juneau, Alaska, and ex-officio recorder for the Juneau

Recording District, District of Alaska, hereby certify

that the foregoing instrument is a true, correct, and com-

plete transcript of the record, and of the whole thereof,

as the same is found in Book "N" or "8" of Deeds, at

page 741, of the records of the said Juneau Recording

District.

In witness whereof, I have hereunto set my hand and

official seal this 18th day of December, A. D. 1900.

HIRAM H. FOLSOM,

United States Commissioner and Ex-officio Recorder of

said Juneau Recording District.
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Plaintiff's Exhibit "J."

FIIAXK W. GRIFFIN, Successor to M. '^

vs.

AMERICAN COLD MINING CO.

\ No. 390.

Stipulation. United States District Court for the DN
trict of Alaska, Division No. 1. Filed Dec. 18, 1900. W
J. Hills. Clerk. K. F. L.-wis, J. O. lleid, for Plaintiff.

United States District Court fur the District of Ala.ska, Din-

}^ion Xo. 1.

FRANK W. (JRIFFIN, Successor to M.

W MURRAY,

Plaintiff,

vs.

No. 390.

AMERICAN GOLD MINING COM-

PANY',

Defendant.

STIPULATION.

It is hereby mutually agreed by and between counsel

for plaintiffs and defendants in the above-entitled action

that the annexed document is a full, true, and correct
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copy of the original decision of the commissioner of the

general land ofiSce at Washington, D. C, and it

is further mutually agTeed that the decision above

referred to was rendered April 1, 1897, and was

afterward affirmed by the secretary of the inter-

ior, and the matter finally settled, so far a« the

department of interior of the United States is concerned,

on or about February 14th, 1898. It is further agreed

that the annexed copy may be used by both sides as

evidence on the trial of the above cause with the same

force and effect as an original or a duly certified copy

of the original decision might be.

MALONEiY & OOBB,

Attorneys for Defendants.

E. F. LEWIS,

J. G. Held,

Attorneys for Plaintiff.
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C. 0. H. W. OC. J. E. W. J. V. W.
1897-21883. DEPARTMENT OF THE INTERIOR.

N. General Land Office,

O. A. B. Wcashinjrton, D. C, Apiil 1, 18J>7.

PATENTEE OF DISCOVERY PLAC-

ER CLAIM,

vs.

MARTIN W. MFRRY,

Con test No. 1269

Mineral Entry No. 39,

>. held for cancellation

•^s to ground in con.

flict.

Register and Receiver, Sitka, Alaska.

Sirs: The record in the case of the patentee of the Dis-

covery Placer Claim against Martin W. Murry, who

made entry No. 39, for the "Morris 0" Ix)de Claim, was

received at this office with your letter dated October 22,

1896.

The Discovery Placer Claim was located October 4,

1880, and application for patent therefor was filed in

your office October 19, 1888.

Notice of said application was published and posted

from October 25, to December 27, 1888, and no adverse

claim nor protest was filed against it during that period

or at any time.

March 14, 1891, the claimant of said placer claim made

mineral entry No. 32, which embraces lots numbered 77,

78, 79, and 80.

September 18, 1891, patent No. 18,576, was issued upon

said entry.

June 4, 1881, M. W. Murry located the "Morris G" Lode

Claim, and his notice of location was duly recorded. Said



118 Frank W. Griffin vs.

locator filed his application for patent therefor August

13, 1891, and notice thereof was published and posted

from August 20 to November 12, 1891, and during that

period the claimant of the Discovery Placer Claim filed

no adverse claim nor protest.

May 10, 1892, Mr. Murry made mineral entry No. 39 for

said lode claim, lot No. 97.

The "Morris G" Lode Claim, as surveyed, conflicts with

the Eureka Lode Claim, lot No. 42; the Aurora Lode

Claim, lot No. 41, and with the Discovery Placer Claim,

which is embraced in lots numbered 77, 78, 79, and 80.

In the application for patent for, and in the entry of

the "Morris G" Lode Claim, the conflict with lots num-

bered 41 and 42 are expressly excluded, but the conflict

with the Discovery Placer Claim, conilainiiig 6.33 acres,

is included.

The relative position of the mining claims above men-

tioned is shown by the annexed diagram constructed

from the official of the approved survey of the "Morris

G" Lode Claim.

December 1(), 1891, the Silver Bow Basin Mining Com-

pany, the patentee of the Discovery Placer Claim, filed

its protest against issuing patent upon said mineral en-

try No. 39, for the "Morris G" Lode Claim, inclusive of

the conflict with said placer claim. The protestant al-

leges that there is no lode or vein or rock in place bear-

ing the precious metals within the exterior boundaries

of said part of said "Morris G" Lode Claim which over-

laps said lots numbered 77, 78, 79, and 80, as above de-

scribed, known to protestant, and no vein, lode, or rock

in place bearing the precious metals was known at the

time the said company, by its grantors, made application

for patent for said placer claim.
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From oflQce letter dated December 6. 1892, to surveyor

general of Alaska, I quote:

"The records show that the entire northerly portion of

said claim conflicts with the Discovery placer, lots 77, 78,

79, and 80, for which patent issued September 18, 1891.

Claimant's right to the lode claim, therefore, terminates

at the point where the lode or vein in its outward course

or strike intersects the southerly siide of lot 80 of the

Discovery placer, and a new survey will be required show-

ing the remaining portion only, with parallel end lines.

See paragraphs 50 and 51, Mining Circular.

"It must be clearly shown that the vein or lode for

which patent is sought intersects estch end lin-e di the

said claim.

*'In the matter of the protest filed December 1(1, 1891,

by the Silver Bow Basin Mining Company against the is-

suance of patent for the said "Morris G" lode, a resurvey

obviates the necessity of action thereon and the same

is accordingly hereby dismissed."

No appeal was taken from the decision above men-

tioned, but the amended survey has not been made.

In 1895, the attorneys for the claimant of the "Morris

G" Lode Claim requested the issuance of a patent upon

said entry No. 39, including the conflict with said placer

claim, under the rule announced in the South Star Case.

20 L. D. 204.

By oflBce decision of September 12, 189r), a hearing was

allowed to determine the question, whether at the date

of application for patent for said Discovery placer, a lode

or vein was known to exist within the limits thereof.
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A hearing was regularly held, and on October 22, 1896,

upon the evidence submitted, you rendered your joint

decision as follows:

"After a careful examinattion and consideration of the

said testimony, we find that at the date of application

for patent for said Discovery placer, to wit, October 19,

1898, no lode or vein belonging to the said "Morris G"

claim was known to exist within the limits thereof.

"We transmit herewith the record in the above mat-

ter."

By office letter of January 15, 1897, you were requested

to report whether notice of your decision in this case was

served upon the parties in accordance with the rules of

practice, and to forward evidence of service.

Your report dated February 18, 1897, is as follows:

"In compliance with instructions contained in your let-

ter of 15th ultimo, initial N, C. A. B., we herewith inclose

evidence of service of our decision of October 22, 1896.

Also appeal of claimant for 'Morris G' Lode, filed this

day."

It appears that the local attorney for the "Morris G"

lode claimant acknowledged receipt of a copy of your

decision in a letter addressed to you and dated Novem-

ber 21st, 1896, w^hich letter is as follows: "I hereby ac-

knowledge receipt of your letter of October 23, 1896, in-

closing copy of office decision, dated October 22, in the

matter of the above-entitled contest."

January 6, 1897, the attorney for contestant, resident

in this city, filed motion that your decision be declared

final, which motion is opposed by opposing attorneys.

Rule 44 of the rules of practice provides:
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After hearing in a contested case has been had the

register and receiver will in writing, notify the parties

of the conclusion reached, and that thirty days are al-

lowed for an appeal to the commissioner.

Kule 48 provides: In case of a failure to appeal from

the decision of the local officers, their decision will be

considered final as to the facts.

A careful examination of the record in this case fails

to show that the contestee was notified that he would

be allowed thirty days within which to file notice of an

appeal. Therefore, it is hereby held that it has not been

shown that the appeal filed by the claimant of the "Mor-

ris G" Lode on February 19, 1897, was filed out of time,

and the case will be considered upon its merits. 11 L. D.

191; 12 L. T). 235; 12 L. D. 681; 13 L. I). 478; and 22 L.

D. 24.

The appellant in his appeal alleges:

1. That your findings is unintelligible in that it can-

not be determined therefrom whether at date of applica-

tion for a patent for the placer claim, a lode was known

to exist within its. boundaries, nor could it be determined

whether at that date a lode was known to exist within

the "Morris G" Claim.

2. That the evidence was insufficient to justify your

finding.

3. That the evidence proved conclusively that the lo-

cation of the "Morris G" Lode Claim was a valid lode

location.

4. That the evidence proved conclusively that prior to

any application for patent for Discovery placer claim,

the existence of the "Morris G" Lode Claim was known.
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Many witnesses testified on the trial of this case, and

their testimony is somewhat conflicting upon some of

the points involved, but it is not deemed necessary, for

the purpose of this decision, to give lengthy extracts from

it or to undertake a minute analysis thereof.

It is held that in order to maintain said entry No. 39

as to that portion of the ground embraced therein which

is also within the patented limits of the Discovery

Placer Claim, it was necessary for the con-testee to show

by a clear preponderance of the evidence that a discov-

ery of the "Morris G" vein or lode had been made, and

that the same was known to exist within the limits of

said jjlacer claim prior to October 19, 1888, the date of

filing the placer application for patent.

The evidence upon the question of fact abo^e indicated

has been carefully examined, and the able discussion of

the case contained in the briefs and arguments of the at-

torneys on both sides and the many authorities by them

cited have been carefully considered.

The evidence submitted in this case, in my judgment,

satisfactorily shows that a mineral-bearing vein or lode

was discovered and was known to exist within the limits

of the "Morris G" Lode Claim as surveyed, before the

application for patent for said placer claim was filed, and

that the discovery was made at a point about 150 feet

in a southerly direction from the southerly boundary line

of said placer claim, which point is designated on the of-

ficial plat as "cut 40 long." The evidence, however, fails

to show that the vein or lode discovered within said cut,

and unicovered for the distance of forty feet, was known,

at the time the placer application was filed, to extend
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into the limits of said patented placer claim, and ^he

evidence also fails to show that any vein or lode hais

been discovered and was known to exist within the

ground embraced in said placer at or before the filing of

the placer application.

In the case of Dahl v. Raunheim (132 U. S. 260), which

in its leading features appears to be analogous to this

ca«e, Mr, Justice Field, in deliverinig the opinion (kf the

Court, used the following language:

"The jury having found a general verdict for the

plaintiff must be deemetl to liave found that no such

lode as claimed bj defendant existed when the applica-

tion of the plaintiff for a patent was filed. We may

also add, to what is thus concluded by the verdict, that

there was no evidence of any lodie existiuig within the

boundaries, does not, as observed by the Court below,

create any presumption of the possessrion of a vein or

lode within those boundaries, nor, we may aikl, that a

vein or lode existed within them."

In view of the foregoing said mineral entry No. 39,

for the "Morris (1" Ltnle (^aim is hereby held for can-

cellation, as to the contiiet between that claim, lot No.

97, and the patented Discovery Placer Claim.

If this decision should become final, the "Morris G"

Lode claimant must have an amended survey made of

its claim in accordance with the requirements contained

in office letter of December, 1892, above mentioned.

Notify the parties in interest of this decision, and att
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the proper time transmit evidence of service, together

with all papers filed and your report. 5 L. D. 204.

Very respectfully,

BINGER HERMANN,
Commissioner.

Copy. !

W. n. M.

For Identification, Plaintiff's Exhibit 1. (Ruled out.)

ASSIGNMENT OF CAUSE OF ACTION, MURKY TO
GRIFFIN.

i

Know all men by these presenl^, that I, M. W. Murry,

for value received, hereby assign and m^ke over to

Frank W. GrijBfin all and every claim, demand, and

right of action, of whatsoever sort or kind, which I have

or may have, now or in the future, against Thomas S.

Nowell, arising out of or connected with, or on account

of, that certain mining property, mining location, or

mine commonly known or described as the "Morris G"

Mine, including not only every claim, demiand, and right

of action on account of or arising out of a certain con-

tract or agreement entered into by the said Thomas S.

Nowell with me for the purchase from me by him of the

said mining property for f25,000, and the right to re-

ceive from the said Thomas S. Nowell on account of the

said contract the said sum of $25,000, or any less sum;

but also every other claim, demand, and right of action

arising out of or connected with the said mining prop-

erty; with power to bring any action at law or suit in

equity to enforce or protect any right or claim of right.
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and to compound, settle, discharge, or release any action

or right of action, at law or in equity, begun or to be

begun, and any claim or demand assierted or to be as-

serted, in reference to or on account of the said "Mor-

ris G" Mine, as fully as I could do in my own name.

MARTIN W. MURRY.

In the United States District Court, for the District of

Alaska y Division No. 1.

FRANK W. URlFriN,

Plaintiff,

vs.

^ No. 300.

THE AMERICAN (iOLI) MlNINd
COMPANY,

,
Defentlaiit.

Motion for New Trial.

Comes now the piaiutill" in the above-entitled action,

by his attorneys, J. G. Held and R. F. Lewis, and moves

the Court for a new trial of the above-eutitled cause;

this motion is based on the facts thait in the trial of the

above cause errors in law, which were excepted to by

the plaintiff, were made by the Court as follows:

1. In ruling out of evidence the acknowledged and

recorded contract by the Nowell Gold Mindn;g Company,

by which the said company assumed the contracts,

debts, and liabilities; of the Silver Bow Baain Mining

Company. *
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2. In refusing to admit in evidence the written as-

signment of cause of actiouj, from M. W. Murry, to Frank

W. Griffin, the plaintiff, covering the contract sued on

in this cause, and offered in evidence by the plaintiff.

3. In refusing to submit to the jury the specific

questions asked for by plaintiff'.

4. In ruling that the decision of the land dep,art-

ment cutting down the "Morris G" Lode Ola^imi from

thirteen to seven acres was final and binding upon this

Court.

5. The Court erred further in instructing the jury to

return a verdict for defendant.

JOHN G. HEID and

K. F. LEWIS,

Attorneys for Plaintiff.

Due service of a copy of the within motion is heneby

admitted at Juneau, Alaska,, this 6th day of February,

1901.

MALONEY & COBB,

Attorneys for Defendant.

Filed Feb. 6, 1901. W. S. Hills, Clerk.
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FRANK \V. GRIFFIN, Successor in

Interest to M. W. MURIIAV,

vs.

AMERICAN (JOLl) M1MN(J COM-

PANY,

Order Denying Motion for New Trial.

And now on this day this cause came on for hearing

upon the motion of plaintiff for a new trial herein, both

parties beinp: represented in court by counsel, and after

arjiument had thereon, and the Court beinjj; fully advised

in the premises, denies said motion, to which said ruling

and order of the Court plaintiff, by counsel, excepts.

Dated February 18, 1901.
i
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In the United St<ites District Court for Alaska, Division

No. 1, at Juneau.

FKANK W. GRIFFIN, Siiecesafjr in

Interest to M. W. MURRAY,

Plaintiff,

vs.
No. 390.

AMERICAN GOLD MINING COM-

PANY,

Defendaait.

Judgment, ;

This cause coming on regularly for trial on the 3th

day of February, 1901, before the Court and a jury, and

a verdict having on said day been duly returned into

open court in favor of the defendant, which was by the

Court received and ordered of record, and the motion for

a new trial having on this day been heard and over-

ruled:

Now, on motion of the defendant's attorneys, Maloney

<fc Cobb, for judgment on said verdict, and by reason of

the verdict aforesaid

—
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It is considered by the Court and is so ordered and ad-

judged that the plaintiff, Frajik W. Griffin, tate nothing

by reasjuu of this action, that the defendant, the Amer-

ican Gold Mining Company, go hence without delay, and

thait it have and recover of and from the plaintiff, Frank

\\
.
(Jriffin, all cos^s lu-itiu incuired, for which let execu-

tion issue.

Dated I'cbiuaiy 18, IDOl.

M. C. BROWN,

Judge.

To which ruling anil judgment of the Court the plain-

tiff, by his attorneys, then ami there excepted.

FRANK W. GIMFFIN, Successor in

Interest to M. W. MURRAY,

vs.

AMERKWN GOLD MINING COM-
PANY.

J

Order Extending Time to File Bill of Exceptions.

And now, upon api)licati.)n (»f the plaintiff herein, it

is ordered that plaintiff have sixty days from and after

this date in which to prepare and file his bill of excep-

tions herein!

Dated March 4, 1901.
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In the United States District Court, for the District of

Alaska, Division No. 1.

FRANK W. GKIFFIN, Successor in

Initereat to M. W. MURRAY,

vs.

No. S90.

THE NOWELL GOLD MINING COM-

PANY, THE AMERICAN GOLD

MINING COMPANY, Substituted.
j

Order Extending Time to File Bill of Exceptions.

And now upon this, day, upon agreement, it is ordered

that plaintiff have thirty days additional time within

which to file his bill of exceptions herein.

March 29th, IQOl.

Certificate to Bill of Exceptions.

Be it known that the plaintiff in the above-entitled

action, having duly filed and propounded a bill of excep-

tions, embracing all of the evidence taken and presenited

in said cause at the trial thereof, anid all of the exhibits

and of the objections, rulings, and exceptions made and

allowed at said trial, and the same having been amended

as proposied by the defendant, the foregoing 58 pages is
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allowed and settled as the bill of exceptions at said trial,

and the undersigned, the Judge of the Court presidinjj

art: said trial, ceitifiej^ that the foregoing is a complete bill

of exceptions embracing all of the evidence ottered in be-

half of either party, and all of the objections made there-

to and of the rulings of the Coui't thereon, and of the ex-

<H]jtions allowed to the parties; and also embracing the

motions of the parties for instructions of the Court to the

jury, and the rulings of the Court thereon, and instruc-

tions to the jury, and the verdict rendertnl by them; and

that the same contains all c.f the niiirtters and pro<-eed-

ina-fi not alreadv of record in said cause.

I>one in open Court this lid day of June, liH)l.

MKLVILLE C. BKOWN,
Judge.

Due service of a copy of the foiegoinii bill of excep-

tions is hereby adnutt(M at Juneau, Alaska, this 3d day

of June, r.lOl.

:MAL()NV vS: (M>HH,

Attorneys for l>efendant in Error.

[Endorsed] : No. 3JM). In United States District Court

of Alaska, Division No. 1. Frank W. Oriffin vs. Ameri-

can Gold Mining Co. Bill of Exceptions. Filed June 3,

1901. W. J. Hills, Clerk. U. F. Lewis and J(vhn O.

Held, Attorneys for Frank W. Griffin.
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In the United States District Court, for the District of

Alaska, Division No. 1.

FRANK W. GRIFFIN, Successor in In-

terest to M. W. MURRY,

Plaintiff,

vs.

V No. 390.

THE AMERICAN GOLD MINING

COMPANY,

Defendant.

Assignment of Errors.

And now, to wit, on the 4th day of February, 1901, at

•the December term for 1900, of the United States District

Court, for the District of Alaska, Division No. 1, at the

courtroom of said court, in the town of Juneau, District of

Alaska, comes Frank W. Griffin, by R. F. Lewis and John

G. Heid, his attorneys, and says that in the records and

proceedings in the above-entitled matter there is manifest

error in this, to wit:

I.

That the United States District Court for the District

of Alaska, Division No. 1, before which said matter was

tried erred in ruling out of, and refusing to admit in, evi-

dence the instrument or document, offered by plaintiff, en-
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titled, "Assignment of Cause of Action," executed and de-

livered by said M. W. Murry to said Frank W. Griffin, as

is set forth in the bill of exceptions, marked "For Identifi-

cation, Plaintiff's Exhibit 1, Kuled Out," as follows:

Know all men by these presents, that 1, M. W. Slurry,

for value received, hereby assign and make over to

Frank W. (Iriffin all and every claim, demand, and right

of action, of wliiitsoever sort or kind, which I liave or may

have, now or in the future, against Thomas S. Nowell, aris-

ing out of (r connected with, or on account of, that certain

mining property, mining location, or mine commonly

known or described as the "Morris (J" Mine, including not

only every claim, denuind and right of action on account of

or arising imt of a cert^nn contract or agreement entered

into by the said Thomas S. Nowrll with iii<* for the pur-

chase from iiic by him of the said mining property for

125,000, or any less snm ; but also every other claim, de-

mand, and right of acti<m arising out of or connected with

the said mining property; with power to bring any action

at law or suit in equity to enforce or protect any right or

claim of right, and to compound, settle, discharge, or re-

lease any action or right of action, at law or in equity, be-

gun or to begun, and any claim or demand to be asserted,

or to he asserted in reference to or on account of the said

"Morris G" mine, as fully as I could do in my name.

MARTIN W. MUKRAY.

II.

The said United States District Court, for the District

of Alaska, Division No. 1, erred in said trial in ruling out

of, and refusing to admit in evidence the acknowledged
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and recorded contract, offered by plaintiff, executed by

tlie Nowell Gold Mining Company, by and under which

said contract, said Nowell Gold Mining Company assumes

the contracts, debts, and liabilities of the Silver Bow Ba-

sin Mining Company, which said contract is attached to

and a part of the deed from the said Silver Bow Basin

Mining Company to the said Nowell Gold Mining Com-

pany, marked Plaintiff's Exhibit "H," as is set forth in

the bill of exceptions, as follows

:

This memorandum of agreement made and executed by

and between the Nowell Gold ^Mining Company, a corpo-

ration duly established under the laws of the State of

Maine, party of the first part, and the Silver Bow Basin

Mining Company, a corporation duly established under the

laws of the State of Maine, party of the second part.

Witnesseth : That whereas, the said party of the second

part has this day, in accordance with the votes of its stock-

holders at a meeting thereof duly called and held, exe-

cuted, and delivered unto the said party of the first part

a transfer and conveyance of all and singular the property,

rights, and assets of the said party of the second part,

for the consideration, among others, that all debts and lia-

bilities of said last-named party should be assumed and

paid by the said first named party.

Now, therefore, the party of the first part, in considera-

tion of the said transfer and conveyance, the proper exe-

cution, delivery and receipt whereof is hereby acknowl-

edged, does hereby covenant and agree with the said party

of the second part to assume, and hereby does assume, all

contracts, debts, and liabilities now existing and owing

by said last-named party, whether the same are now ma-
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tured and payable or to become so in the future, including

herein, among other liabilities, the one hundred thousand

dollars mortgage bonds and unpaid coupons thereto an-

nexed, dated Sept. 2, 1889, and secured by a mortgage to

the International Trust Company of Boston, trustee, of

the same date, and that it will perform, pay, settle, dis-

charge and hold the said party of the second part harmless

from all such contracts, debts and liabilities.

In witness whereof, the said Nowell Gold Mining Com-

pany, party of the first part, has caused this instrument

to be signed in its corporate name and sealed with its cor-

porate seal by Albert C. Howard, its treasurer, thereunto

duly authorized this fourteenth day of December, 1891.

[Seal] THE NOWELL GOLD MINING COMPANY,
By ALBERT HOWARD,

Treasurer.

Boston, Dec. 14, 1891.

Personally appeared the above named Albert C. How-

ard, treasurer, and acknowledged the within deed to be the

free act of the Nowell Gold Mining Company.

[Notarial Seal] Before me, WILLIAM E. SPEAR,

Notary Public.

III.

The said United States District Court for the District

of Alaska, Division No. 1, erred in said trial, in ruling out

of, and refusing to admit, in evidem-e the testimony of R.

F. Lewis, a witness on behalf of plaintiff, as set forth in

the bill of exceptions, as follows:

Question: Mr. Lewis, was any part of this purchase

price of twenty-five thousand dollars paid to Mr. Murry,

in his lifetime, or to his successor in interest, Mr. GrilBBn?
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Answer: No, sir.

Question : And the sum of twenty-five thousand dollars

is still due and owing under that contract?

(Objected to as calling for a conclusion of law.)

(Objection sustained. Exception.)

IV.

The said United States District Court for Alaska, Di-

vision No. 1, erred in said trial in refusing to submit to

the jury, for answer, the specific questions requested by

plaintiff, as set forth in the bill of exceptions, as follows

:

I.

1. Was the "Morris G" lode or vein in existence at the

date of the application for patent for the Discovery Placer

claims, situated in Silver Bow Basin, Alaska?

2. If so, was the "Morris G" lode or vein known to

exist within the boundaries of said Discovery Placer min-

ing claim, at the date of the application for a United

States patent for said Discovery Placer Claims?

V.

That the said United States District Court for Alaska,

Division No. 1, erred in said trial in ruling and instruct-

ing the jury that the decision of the interior department

(Land Department) in cutting down the "Morris G"

Lode Claim from thirteen acres to seven acres, or there-

abouts, was a controlling factor in this case and binding

upon the Court, as is set forth in the instructions of the

Court given to the jury, as set forth in the bill of excep-

tions, as follows:

Gentlemen of the Jury: I am requested by the defend-
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ant in this case to instruct you to return a verdict for the

defendant and this instruction I give you.

It is the opinion of the Court that there is no question

of fact to be submitted to the jury in this case under the

pleadings and the evidence that has been offered. It is

evident that the parties plaintiff undertook to convey to

one of these corporations, some thirteen acres of mining

lands, giving the metes and bounds of the property, for

which the other party was to pay in two different install-

ments the full sum of twenty-five thousand dollars. It is

in evidence that the department of the interior, in passing

upon the rights of these parties who undertook to convey,

has patented to other parties something near seven acres

of the thirteen, leaving six acres and a fraction remaining

for which these plaintiffs might receive a patent and

might convey by proper conveyance to the other parties.

It is possible that in a proper case, properly brought,

that a court might order a conveyance of this property for

some portion of the consideration money originally agreed

upon ; but that could only be upon proof of the value of

the land that is excluded from the patent and the amount

that was agreed to be conveyed, and other proper evidence,

sustaining a case that might be made.

This case does not present any such issues either in the

pleadings or under the evidence. It simply appears that

the whole purchase price of $25,000 was to be paid for

thirteen acres of laud ; that the quantity of land has not

and cannot be conveyed by the plaintiff ; that the contract

stands as a whole, and must be performed as a whole or

not at all. So that, as the case stands here, the plaintiff

is not in a position to complete their contract, and there-
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fore not in a position to recover in this action. There are

many other questions that I might comment upon in this

case under the evidence, but I refrain from doing so, and

I simply instruct you to return a verdict for the defend-

ant. You may select one of your number as foreman

where you sit, and direct him to return a verdict for the

defendant in this case and sign it.

( To which instruction, in so directing the jury to return

a verdict for the defendant, the plaintiff excepts.)

VI.

That the said United States District Court for Alaska,

Division No. 1, erred in the opinion and decision given in

the presence of the jury upon the defendant's motion to

direct a verdict in favor of the defendant, as is set forth

in said bill of exceptions, and in paragraph V (next pre-

ceding) of these "assignments of error."

VII.

That the said United States District Court erred in

granting the defendant's motion to direct the jury to re-

turn a verdict for the defendant.

VIII.

That the said United States District Court erred in de-

nying the plaintiff's motion to grant a new trial upon the

grounds of manifest errors set forth in said motion as ap-

pears upon the records thereof.
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IX.

That the said Tnited States District Court for Alaska,

Division No. 1, erred in entering a judgment in favor of

the defendant and dismissing the action of plaintiff, in-

stead of entering a judgment in favor of plaintiff as

prayed for in his complaint.

Wherefore, the said Frank W. GriflBn prays that the

judgment of the said United States District Court, for the

District of Alaska, Division No. 1, be reversed, and said

United States District Court for Alaska, Division No. 1,

be ordered to enter a judgment for the plaintiff.

R. F. LEWIS and

JOHN G. HEID,

Attorneys for said Frank W. Griffin, Plaintiff in Error,

Juneau, Alaska.

Due and legal service of a copy of the foregoing "as-

signments of errors" is hereby admitted at Juneau, Alaska,

this 1st day of June, 1901.

Attorneys for Defendant in Error.

[Endorsed] : No. 390. In United States District Court,

for District of Alaska, Division No. 1. Frank W. Griffin,

Successor in Interest to M. W. Murry, vs. The American

Gold Mining Co. Assignment of Errors. Filed June 3,

1901. W. J. Hills, Clerk. R. F. Lewis and John G.

Heid, Attorneys for Plaintiff.
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In the United States District Court, for the District of

Alaska, Division No. 1.

FRANK W. GRIFFIN, Successor in In-

terest to M. W. MURRY,

Plaintiff,

vs.
No. 390.

THE AMERICAN GOLD MINING

COMPANY,

Defendant.

Bond on Writ of Error (Copy).

Know all men by these presents, that we, Frank W.

Griffin of ISan Francisco, California, plaintiff in error in

the above-entitled action, as principal, and S. Blum, of

the town of Juneau, Alaska, as surety, are held and firmly

bound unto the above-named American Gold Mining Com-

pany, defendant in error, in the above-entitled action, in

the sum of two hundred and fifty dollars, lawful money

of the United States, to be paid to the said American Gold

Mining Company, for the payment of which, well and

truly to be made, we bind ourselves, and each of us, our

and each of our heirs, executors, and administrators, joint-

ly and severally, firmly by these presents.
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Sealed with our seals and dated the 1st day of June, in

the year of our Lord one thousand nine hundred and one.

Whereas, the above-named Frank W. Griffin is about to

sue out a writ of error to the above named court, to re-

examine and reverse in the Circuit Court of Appeals of

the United States of America for the Ninth Circuit, the

judjijment rendered in the above-entitled action by the said

District Court of the T'nited States for the District of

Alaska, Division No. 1, and to obtain an order and judg-

ment of said Circuit Court of Appeals, that the plaintiff

have judgment entered in this Court as prayed for in the

complaint filed herein, or that said plaintiff have a new

trial of his said action in said District Court of the United

States for the District of Alaska, Division No. 1.

Now, therefore, the condition of this obligation is such

that if the above-named Frank W. Griffin, plaintiff in

error, shall prosecute his said writ of error to effect and

answer all damages and costs if he fails to make said writ

of error good, and shall obey all judgments and orders en-

tered against him in the said Circuit Court of Api>eals, un-

der and upon his said writ of error, then this obligation

shall be void ; otherwise the same shall be and remain in

full force and virtue.

(Signed) FRANK W. GRIFFIN.

By JOHN G. HEID, [L. S.]

His Attorney in Fact.

S. BLUM. [L. S.]

Executetl in presence of:

T. R. LYONS.

A. ALLAN MALTBY.
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United States of America,
]
c ss

District of Alaska.
j

S. Blum, being duly sworn, deposes and says that he

is the surety named in and who executed the foregoing

bond; that he is a resident and householder within the

District of Alaska, and is worth the sum of five hundred

dollars, over and above all his just debts and liabilities,

exclusive of property exempt from execution.

(Signed) S. BLUM.

Subscribed and sworn to before me this 1st day of June,

1901.

[L. S.] T. K. LYONS,

Notary Public for Alaska.

The foregoing bond is hereby approved as to form, suffi-

ciency of surety, and manner of execution.

(Signed) MELVILLE C. BROWN,

Judge.

[Endorsed] : No. 390. In U. S. District Court, Dis-

trict of Alaska, Div. No. 1. Frank W. Griffin, Successor

in Interest to M. W. Murry, vs. The American Gold Min-

ing Company. Bond on Writ of Error. Filed June 3,

1901. W. J. Hills, Clerk.
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In the United States District Court, for the District of

Alaska, Division No. 1.

FRANK W. GRIFFIN, Successor in In-

terest to M. W. MURRY,

Plaintitf,

^^'
\ No. 390.

THE AMERICAN (lOLD MI NINO V

COMPANY, )

Defendant. /

Writ of Error.

The President of the United States of America, to the

Judp:e of the l^nitetl States District Court, for the

District of Alaska, Division No. 1, Greeting:

Because in the record and proceedings, and also in the

rendition of the judgment of a plea which is in the said

United States District Court, for the District of Alaska,

Division No. 1, before you, between Frank W. Griffin, as

plaintiff, and The American Gold Mining Company, as

defendant, a manifest error hath happened, to the great

damage of the said Frank W. Griffin, plaintiff in error,

as by his complaint appears, and it being tit, that the error,

if any there hath been, should be duly corrected, and full

and speedy justice done to the parties aforesaid in this
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behalf, you are hereby commanded, if judgment be therein

given, that then, under your seal, distinctly and openly,

you send the record and proceedings aforesaid, with all

things concerning the same, to the United States Circuit

Court of Appeals, for the Ninth Circuit, together with

this writ, so that you have the same at the courtrooms of

said Court in the Customs-house Building in San Fran-

cisco, California, on the 3d day of July, 1901, in the said

Court of Appeals, to be there and then held, that the

record and proceedings aforesaid be inspected, the said

United States Circuit Court of Appeals may cause fur-

ther to be done thereto correct that error what of right

and according to the law and custom of the United States

should be done.

Witness, the Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States,

this 3d day of June, in the year of our Lord one thousand

nine hundred and one, and of the independence of the

United States the one hundred and twenty-fifth.

W. J. HILLS,

Clerk United States District Court, for District of Alaska,

Division No. 1.

The above writ of error is hereby allowed.

MELVILLE C. BROWN,
Judge United States District Court, for Alaska, Division

No. 1.

[Endorsed] : No. 390. In U. S. District Court for Dist.

of Alaska, Div. No. 1. Frank W. Griffin, vs. American

Gold Min. Co. Writ of Error. Filed June 3, 1901. W.

J. Hills, Clerk.
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In United IStates Circuit Court of Appeals, for the Ninth

Circuit,

FRANK W. GKIFFIN, Successor in In-
\

terestto M. \V. MUKllY,

riaiutiff,

vs.

THE AMERICAN GOLD COMPANY,

Defendant.

Citation.

United States of America—ss.

To the American Gold Company, Defendant in Error,

Greeting

:

You are hereby cited and admonished to be and appear

in the United States Circuit Court of Appeals for the

Ninth Circuit, to be holden in the city of San Francisco,

California, on the 3d day of July, 1901, pursuant to a

writ of error filed in the clerk's office in the United States

District Court for the District of Alaska, wherein Frank

W. Griffin, successor in interest to M. W. Murry, is plain-

tiff in error and you are defendant in error, to show cause,
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if any there be, why the judgment in said writ of error men-

tioned should not be corrected and speedy justice not be

done to the parties in that behalf.

June 3d, 1901.

MELVILLE C. BROWN,

Judge United States District Court for Alaska, Division

No. 1.

Received copy of within June 3d, 1901.
' r

MALONY & COBB,

Attorneys for Defendant in Error.

[Endorsed] : No. 390. In U. S. Circuit Court of Ap-

peals for Ninth Circuit. Frank W. (jrittiu, Successor in

Interest to M. W. Murry, Plff. in Error, vs. The American

Gold Mg. Co., Deft, in Error. Citation. Filed June 4,

1901. W. J. Hills, Clerk.
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f)t the United States District Court, for the District of

Alaska, Division No. 1.

FRANK W. GIUFFIN, Successor in In-

terest to M. W. MURRAY,

Plaintiff,

vs.

{

No. 390.

THE AMERICAN GOLD MINING

COMPANY,

Defendant.

Clerk's Certificate to Transcript.

United States of America,
^
> ss.

District of Alaska,
J

I, W. el. Hills, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do here-

by certify the foregoing 136 pages of typewritten matter,

numbered from one to 136, inclusive, to be a full, true,

and correct copy of the record and proceedings in the

above-entitled cause, as the same remains on file and of

record in the office of the clerk of the District Court of

the United States for the District of Alaska, at Juneau

in Division No. 1 thereof; and that the foregoing pages

constitute the transcript of the record on appeal in the

above-entitled cause from the United States District

Court for the District of Alaska for Division No. 1 to
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the United States Circuit Court of Appeals for the Ninth

Judicial Circuit, and the return to the annexed writ of

error filed in my office on the 3d day of June, 1901.

I further certify that I hereto annex and herewith trans-

mit the original citation issued in said cause.

I further certify that the foregoing transcript on ap-

peal and return to writ of error was prepared by plaintiff

in error, and that the cost of examination and certificate,

amounting to $7.35, has been paid to me by J. G. Heid,

of counsel for plaintiff and plaintiff in error above named.

Prank W. Griffin.

In witness whereof I have hereunto set my hand and

the seal of said District Court this 8th day of June, 1901.

[Seal] W. J. HILLS.

[Endorsed] : No. 712. In the United States Circuit

Court of Appeals for the Ninth Circuit. Frank W. Griffin,

Successor in Interest to M. W. Murray, Plaintiff in

Error, vs. The American Gold Mining Company, Successor

in Interest to The Nowell Gold Mining Company, Defend-

ant in Error. Transcript of Record. Upon Writ of Error

to the United States District Court for the District of Al-

aska, Division No. 1.

Filed June 17, 1901.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.


